AGENCY RESPONSE TO PUBLIC COMMENTS RECEIVED ON PROPOSED REGULATIONS

VIRGINIA SOIL AND WATER CONSERVATION BOARD

4 VAC 50-60, General Virginia Stormwater Management Program (VSMP) Permit for Discharges of

Stormwater from Small Municipal Separate Storm Sewer Systems (Final)
May 5, 2008 version

Commenter Comment Agency response
Mike Gerel The proposal now applies more It is agreed that the proposed general permit adds
(Chesapeake | stringent requirements for MS4s that specific requirements for MS4s that discharge to waters
Bay discharge to waters covered by a Total | covered by a TMDL, requires self-evaluation and
Foundation) Maximum Daily Load (TMDL), requires | reporting by all MS4s, and clarifies the six minimum
additional self-evaluation and reporting | control measures.
by all MS4s, and clarifies and expands
the six minimum control practices.
Mike Gerel CBF finds that the current proposal See Note #2 below.
(Chesapeake | should be modified to add more
Bay prescriptive and enforceable
Foundation) requirements for MS4 discharges to
waters that already violate water quality
standards.
Mike Gerel MS4s that discharge to impaired See Note #2 below.
(Chesapeake waters should be required to document
Bay compliance with water quality
Foundation) standards. The proposal includes a
new requirement that MS4s identify
any impaired waters into which they
discharge and “address” the impaired
waters into which they discharge.
However, the proposal does not
explicitly prohibit discharges that
violate water quality standards or
require specific actions in response to
such discharges to those impaired
waters.
Mike Gerel To fully meet federal requirements Regarding impaired waters, see Note #2 below.
(Chesapeake when a TMDL is not in place for an
Bay impaired water, CBF recommends that | In addition, regarding outfall monitoring, monitoring
Foundation) DCR require MS4s at a minimum to: 1) | requirements in the general permit are consistent with

Conduct outfall monitoring consistent
with that required in the proposal for
discharges to waters covered by a
TMDL to determine whether the
pollutant of concern causing the
impairment is present in the MS4
discharge, and if present, 2) implement
actions called out in the MS4 Program
Plan specifically directed at addressing
the pollutant of concern, which may
include full implementation of new or
existing policies, source reduction
activities, stormwater best
management practices, or other

EPA’s recommendations regarding monitoring. Limited
monitoring at facilities where the operator has 100%
control of the discharge is required when a wasteload
has been allocated to the operator. Similarly, additional
visual monitoring requirements are placed on operators
for MS4 outfalls that discharge into the waterbody
designated in the TMDL WLA. EPA recommends that,
in general, NPDES permits for small MS4s should not
require the conduct of any additional monitoring beyond
monitoring that the small MS4 may be already
performing. In the second and subsequent permit
terms, EPA expects that some limited ambient
monitoring might be appropriately required for perhaps
half of the regulated small MS4s. EPA expects that




technology-based requirements, and 3)
create an administrative record in
accordance with 40 CFR 8124.9 and
124.18 that documents the
effectiveness of selected actions in
ensuring the pollutant of concern in the
discharge is reduced sufficiently to
meet water quality standards.

such monitoring will only be done in identified locations
for relatively few pollutants of concern. EPA does not
anticipate “end-of-pipe” monitoring requirements for
regulated small MS4s. 64 FR 68769 (December 8,
1999).

The MS4 Program specified by the General Permit
meets federal requirements. The control measures
focus on and address well-documented threats to water
quality associated with storm water discharges. EPA
believes that implementation of the six minimum
measures will, for most regulated small MS4s, be
adequate to protect water quality, and for other
regulated small MS4s will substantially reduce the
adverse impacts of their discharges on water quality.
64 FR 68789 (December 8, 1999).

EPA envisions application of the MEP standard as an
iterative process. MEP should continually adapt to
current conditions and BMP effectiveness and should
strive to attain water quality standards. Successive
iterations of the mix of BMPs and measurable goals will
be driven by the objective of assuring maintenance of
water quality standards. If, after implementing the six
minimum control measures there is still water quality
impairment associated with discharges from the MS4,
after successive permit terms, the permittee will need to
expand or better tailor its BMPs within the scope of the
six minimum control measures for each subsequent
permit. EPA envisions that this process may take two
to three permit terms. 64 FR 68731 (December 8,
1999).

Finally, as to the application of 40 CFR 124.9 and
124.18 to the General Permit, those sections apply
specifically to permitting situations in which EPA is the
permitting authority. State programs, including this
action, develop a regulatory record in accordance with
other regulations. This action is being conducted in
accordance with the requirements of the Virginia
Stormwater Management Permits (VSMP) Program
regulations (4VAC50-60-10 et seq.) (see also 40 CFR
123.25, which contains requirements for State
Programs).

Mike Gerel
(Chesapeake
Bay
Foundation)

Specific modification requested: Add
language to the regulation that
explicitly states that MS4 discharges
are not authorized that cause or
contribute to violation of water quality
standards.

See Note #2 below.

The General Permit does address potential violations of
water quality standards in its design process. The
iterative BMP process that is employed by an MS4
Program Plan requires evaluation and refinement of
BMPs to reduce all pollutants to the maximum extent
practicable, to protect water quality, and to satisfy the
appropriate water quality requirements of the Clean
Water Act. Section | of the General Permit additionally
contains requirements for situations where a TMDL
WLA has been assigned. MS4 operators are




additionally required to consider impaired waters in
putting together their plan. All of these requirements
must be considered by MS4 operators seeking
coverage under the General Permit.

Mike Gerel Specific modification requested: Add a | See the response to comment #5 above.
(Chesapeake requirement that MS4s that discharge
Bay to an impaired water should monitor
Foundation) and document that they are not
contributing to the impairment.
Mike Gerel Specific modification requested: Add a | The General Permit contains requirements for
(Chesapeake provision that DCR will develop and operators of MS4 systems. It is not the proper
Bay employ an adaptive management document for describing an outreach and enforcement
Foundation) process to facilitate monitoring, program to be administered by the Department.
reporting, remediation, and
enforcement against discharges found
to contribute to an existing impairment.
Mike Gerel MS4s that discharge nutrients and As to the application of the Tributary Strategies to the
(Chesapeake sediment to the Bay watershed should | General Permit generally, see Note #3 below.
Bay be required to meet specific
Foundation) measurable benchmarks and As to compliance with the Tributary Strategies and
timetables that achieve the pollution other goals within a 5-year period, it is recognized that
reductions called for in the the iterative process employed by MS4s may cause
Chesapeake Bay Tributary Strategies several permit terms to be necessary in order to
and the Chesapeake 2000 Agreement | achieve specific goals. An example of this is contained
by the end of the five-year permit cycle. | in an EPA rulemaking, which specifies that “[i]f, after
The proposal does not include implementing the six minimum control measures there
deadlines for MS4s to comply with is still water quality impairment associated with
these programs or take specific actions | discharges from the MS4, after successive permit terms
to reduce discharged nutrients and the permittee will need to expand or better tailor its
sediment to the Bay watershed in BMPs within the scope of the six minimum control
accordance with tributary strategy measures for each subsequent permit. EPA envisions
requirements. that this process may take two to three permit terms.”
64 FR 68731 (December 8, 1999).
Mike Gerel Specific modification requested: Add The timeframes suggested by the comment are
(Chesapeake language to the regulation that the believed to be inappropriate for imposition in a General
Bay following benchmark requirements Permit. EPA recognizes that development and
Foundation) must be met within the specified implementation of BMPs could take as long as the first

milestone after issuance of the permit
and must be included in the MS4
Program Plan: (a) 12 months:
Evaluate and report on status of source
reduction, erosion and sediment control
(ESC), Chesapeake Bay Act (Bay act),
stormwater management (SWM), and
nutrient management planning (NMP)
efforts. (b) 24 months: Ensure full
implementation of all applicable source
reduction actions (e.g. public
education, inspection, infiltration and
inflow control, storm drain marking and
clean out, street sweeping, pet waste
management, and trash
recycling/collection/clean up). (c) 36
months: Confirm via DCR program

two to three permit cycles (64 FR 68731, December 8,
1999). After that time (2012), EPA will revisit
requirements for MS4s.

Some of the requested actions are currently included in
the General Permit. For example, MS4s will need to
report annually (pursuant to Section Il (E)) on the status
of Erosion and Sediment Control and Stormwater
Management implementation.

The intent of the MS4 Program is to provide flexibility to
MS4 operators in order to reduce pollutants to the
maximum extent practicable, to protect water quality,
and to satisfy the applicable requirements of the Clean
Water Act. The Tributary Strategies do not account for
many of the BMPs that are employed by MS4s in this
process. The iterative process followed by MS4s does




review full ESC, Bay act, and general
SWM construction permit program
compliance. (d) 48 months: Update
local comprehensive plans, ordinances,
policies, procedures, and contracts as
appropriate to facilitate compliance with
these provisions. (e) 60 months:
Achieve numeric requirements of the
tributary strategy by ensuring the
following urban BMPs are in place over
the specified percent acreage of the
MS4: Tree planting (urban lands — 5%,
mixed open lands — 7%); Buffers
(urban lands and mixed open lands —
5%); Structural SWM (14%- could be
met through installation of new
traditional BMPs — ponds, filtration,
manufactured BMPs -, new low impact
development practices — rain gardens,
green roofs, infiltration — or retrofit
existing BMPs); Nutrient management
planning (urban lands — 99.3%, mixed
open lands — 78.4%)

require that BMPs be employed and refined that will
result in load reductions.

EPA has clarified that local land use practices, such as
forested buffers, are beyond the scope of the Clean
Water Act. 64 FR 69761 (December 8, 1999) (“The
rule provides the MS4 operator with the flexibility to
determine the appropriate BMPs to address local water
quality concerns and EPA recognizes that land use
planning is within the authority of local governments”).
The Department likewise questions the Board'’s
authority to require the implementation of land use
practices and the requested practices within the
confines of the General Permit.

Based on existing conditions, the requirements cited by
the comment could lead to overly stringent permit
requirements, and excessive and expensive controls on
stormwater discharges not necessary to provide for
attainment of water quality standards. Conversely,
these quantitative requirements could be not stringent
enough to provide for attainment of water quality
standards. The Department believes that the flexible,
iterative approach of implementing BMPs appropriate to
the MS4 is the proper approach to further progress
toward the attainment of water quality standards.

10 Mike Gerel Specific modification requested: Add a | The General Permit contains requirements for

(Chesapeake requirement that DCR will employ an operators of MS4 systems. It is not the proper

Bay adaptive management process to document for describing an outreach and enforcement

Foundation) facilitate documentation, remediation, program to be administered by the Department.
and enforcement against discharges
that do not meet these provisions.

11 Mike Gerel Ensure that any numerical waste load See Note #1.

(Chesapeake | allocations (WLA) assigned to a MS4 in

Bay an EPA-approved TMDL is included in

Foundation) the MS4 general permit.

12 Mike Gerel Specific modification requested: Add See Note #1.

(Chesapeake language to the regulation that numeric

Bay WLAs assigned to an MS4 in an EPA-

Foundation) approved TMDL report should be
included in the regulation.

13 Mike Gerel Specific modification requested: This request has not been incorporated into the

(Chesapeake Create a separate registration list that regulation. An updated list of approved TMDLs is

Bay will accompany the regulation that lists | available at the DEQ website,

Foundation) numeric WLASs that have been https://www.deq.virginia.gov/ITMDLDataSearch/ReportS
assigned to MS4s. This approach is earch.jspx, and is searchable by, among other things,
already in use for Virginia’'s City/County.

Chesapeake Bay Watershed Nutrient
Credit Exchange Program.
14 | William Outfall Reconnaissance (4VAC50-60- Outfall inspection is the most effective method to

Skrabak (City 1240 Section 1.B.6) determine whether an MS4 is discharging a pollutant of

of Alexandria)

The City recommends eliminating the
requirement to inspect all stormwater
outfalls during the permit period. The
proposed outfall reconnaissance

concern in situations involving Wasteload Allocations.
This method of monitoring discharges provides
valuable evidence of the effectiveness of an MS4
Program and provides information regarding the
location of the source of a water quality impairment




language will require localities subject
to a TMDL stormwater wasteload
allocation to inspect all outfalls during
the five year permit period regardless
of an assessment of potential risk.

This approach represents a particular
burden for larger MS4 Phase |l
communities such as Alexandria, which
has identified over 430 stormwater
outfalls.

while preventing the high costs associated with other
types of monitoring. The requirements for outfall
monitoring have been retained, although amendments
have been made to Section | (B)(5) (formerly (B)(6))
that adjust and cap outfall reconnaissance
requirements.

15

William
Skrabak (City
of Alexandria)

Outfall Monitoring (4VAC50-60-1240
Section 1.B.7

The City recommends eliminating or
modifying the requirement to conduct
wet-weather water quality monitoring.
As proposed, this requirement when
implemented for like kind of facilities,
will be cost prohibitive and due to the
redundancy may not be necessary or
useful. Should the Board pursue wet-
weather monitoring, the City
recommends allowing localities to
monitor a representative sample of
facilities with similar characteristics.
This will allow the City to characterize
pollutant loadings for certain land uses
to determine if selected BMPs are
appropriate for the drainage area, while
ensuring that the cost of monitoring
does not diminish the City’s ability to
apply more stringent BMPs should they
be determined to be necessary.

As part of the required evaluation of all municipally
owned or controlled properties, the operator must
determine those properties that may be discharging
pollutants identified in a TMDL wasteload allocation.
The Department believes that requiring the monitoring
of those facilities over which the operator has control or
ownership is a reasonable monitoring requirement to
ensure consistency with the TMDL.

16

William
Skrabak (City
of Alexandria)

Low Impact Development (4VAC50-60-
1240 Section 11.B.5)

The City recommends eliminating the
requirement to track the number of
acres developed utilizing low impact
development (LID) principles until the
Board promulgates specific guidance
on what qualifies as reportable LID
practices under the terms of this permit
program. At this time, there is no
consistent State-wide guidance
regarding LID guidance or performance
standards. Further, it is unclear what
threshold would be used for
determining if a site qualifies as
reportable LID. As a result, the
information reported would be arbitrary
and meaningless for comparative
purposes.

The requirement to track the number of acres
developed utilizing low impact development in 4VAC50-
60-1240, Section 11.B.5 has been removed. It is agreed
that until a definitive list of LID practices is developed, it
is difficult to categorize a practice as LID rather than as
any other stormwater management facility. Rather,
these facilities will be captured along with data related
to other practices in (B)(6) of Section II.

17

John M.
Carlock
(Hampton

Compliance dates

Even though the regulations are

By the time the revised General Permit becomes
effective, it will have been under development for over
a year. While specific requirements of the permit will




Roads
Planning
District
Commission)

scheduled to take effect July 1, 2008,
all localities will already have approved
budgets by that time. No significant
increases in stormwater programming
would be feasible until the next budget
cycle. Itis our concern that any
number of localities could be
technically out of compliance as of July
1, 2008 given the current wording of
various sections of the regulations.

not become final until adoption of a final regulation by
the Board, localities have had notice that this revised
permit would be forthcoming, and much of the permit is
a continuation and clarification of existing requirements
contained within the existing general permit.
Additionally, it is anticipated that this final permit will be
adopted by the Board at its May 2008 meeting, allowing
MS4 operators 2 months to make necessary
adjustments prior to the actual effective date of the
permit.

18 | John M. Terminology Federal Regulations require compliance from MS4s.
Carlock 64 FR 68765 specifies that: “The Agency [meaning
(Hampton Terms such as “eliminate” and “ensure” | EPA] did not design the minimum measures in § 122.34
Roads used throughout the regulations are [of Title 40 of the Code of Federal Regulations] to
Planning unrealistic because the operator cannot | ‘commandeer’ state regulatory mechanisms, but rather
District control the actions or guarantee the to reduce pollutant discharges from small MS4s. The
Commission) compliance of third parties, such as its | permit requirement in CWA section 402 is a

residents. The localities, as operators | requirement of general applicability. The operator of a

under this permit, can merely promote | small MS4 that does not prohibit and/or control

compliance and educate residents discharges into its system essentially accepts ‘title’ for

about the importance of various those discharges. At a minimum, by providing free and

compliance issues addressed in the open access to the MS4s that convey discharges to the

permit. waters of the United States, the municipal storm sewer
system enables water quality impairment by third
parties. Section 122.34 requires the operator of a
regulated small MS4 to control a third party only to the
extent that the MS4 collection system receives
pollutants from that third party and discharges it to the
waters of the United States. The operators of regulated
small MS4s cannot passively receive and discharge
pollutants from third parties.”

19 John M. Reporting The current language of the permit clearly identifies
Carlock what information is required to be reported. At this
(Hampton As you likely already know, the time, no set format is required. The Department has
Roads Hampton Roads Planning District staff | previously discussed with HRPDC its intention to
Planning and the region’s localities are working coordinate with the PDC in the development of a
District with a consultant to develop a database/reporting system and to consider the
Commission) regionally consistent web-based utilization of some or all of the system that HRPDC has

reporting system that will meet the developed.
needs of the affected Phase | and
Phase Il localities. It is our
recommendation that this system be
used as a model for consistent
statewide reporting, as no such
mechanism has been developed to
date. Itis critical for localities to know
what and how they are to report prior to
the effective date of the revised
regulations.

20 | John M. Specific references It is anticipated that the documents referenced in the
Carlock General Permit will be made available on the
(Hampton References to specific federal and Department’s website or in a guidance document. The
Roads state documents and websites are references have been retained within the language of
Planning included throughout the regulations. the General Permit, however, so that they may be
District These references should be found within that language as well.




Commission)

incorporated into a guidance document
to assist affected localities with
maintaining compliance and not in the

actual regulations and permit language.

21 John M. “Maximum extent practicable” or “MEP” | The definition of “Maximum extent practicable”

Carlock — the subcommittee has concerns contained in 4VAC50-60-10 has been amended to
(Hampton about the limitations associated with specify that, “MEP is achieved, in part, by selecting and
Roads “rejecting BMPs only when the BMPs implementing effective structural and nonstructural best
Planning would not be technically feasible or the | management practices (BMPs) and rejecting ineffective
District cost would be prohibitive and best management practices (BMPs) and replacing them
Commission) unreasonable”. While one could with effective best management practices (BMPs).” Itis

interpret this to provide flexibility, one believed that this amendment addresses the concern

could just as easily determine that this | raised by the comment.

in fact limits an operator from

eliminating certain BMPs because of

other limitations such as maintenance

requirements or specific local

concerns.

22 John M. "MS4 Program" — The proposed The amended language of the General Permit is in
Carlock additional language ("to protect accordance with federal requirements and does specify
(Hampton water ... attendant regulations") adds | that operators are required to develop, implement, and
Roads a new requirement for MS4 Programs enforce a MS4 Program designed to reduce the
Planning above and beyond the already discharge of pollutants from the regulated small MS4 to
District aggressive technology standard of the maximum extent practicable (MEP), to protect water
Commission) "maximum extent practicable" (MEP). quality, to ensure compliance by the operator with

While the language is somewhat water quality standards, and to satisfy the appropriate

unclear, it might be mistakenly read as | water quality requirements of the Clean Water Act and

incorporating additional water quality regulations. Much of this language was contained in

standards requirements beyond the the existing permit that the new General Permit is

maximum that is practicable. The replacing.

Hampton Roads Phase Il communities

support retaining the existing definition | The language also specifies, however, that

and deleting the proposed modification. | implementation of best management practices
consistent with the provisions of an iterative MS4
Program required pursuant to this section constitutes
compliance with the standard of reducing pollutants to
the "maximum extent practicable”, protects water
quality in the absence of a TMDL wasteload allocation,
ensures compliance by the operator with water quality
standards, and satisfies the appropriate water quality
requirements of the Clean Water Act and regulations in
the absence of a TMDL WLA.

23 | John M. 4VAC50-60-1230. Permit application The permit does not require that MS4s determine the
Carlock (registration statement). MS4s who discharge into their system. It requires that
(Hampton the MS4 determine and notify those to which it
Roads It should not be the responsibility of the | discharges. As the actions of interconnected systems
Planning operator to determine all impact each other, it is more sensible to develop the
District interconnection points of any other communication between MS4s.

Commission) MS4s. DCR should take on the
responsibility for informing operators
of all of their surrounding
interconnected regulated small MS4s
or other regulated MS4s.

24 | John M. General Permit: Section 1240 As requested by the comment, section 1.B.1 of Section
Carlock 1240 of the general permit already specifies that: “The
(Hampton SECTION I.B.1 operator shall update its MS4 Program Plan to include




Roads
Planning
District
Commission)

This schedule may prove unrealistic
for some TMDLs and their
associated Implementation Plans,
given the highly participatory nature of
these efforts. It is our
recommendation that operators be
given at least 18-24 months to adapt its
MS4 Program to be consistent with an
associated TMDL Implementation Plan
and as a course of this planning effort,
the operator will comply with Item 2 (a)
and 2(b) below:

SECTION I.B.2.c

Review and updates for ordinances in
particular require advance public
notification and patrticipation, as well as
being impacted by a variety of other
local issues, policies and priorities.
While one can develop plans and
timetables, in this instance it is critical
that no penalty be associated with
missing the deadlines on those
milestones, provided that
communication on the status of such
effort is occurring regularly with DCR.

measurable goals, schedules, and strategies to ensure
MS4 Program consistency with the TMDL [WLA] within
18-months of permit coverage; or, within 18-months of
the effective date of any reopening of this permit to
include wasteloads allocated to the regulated small
MS4 after issuance of permit coverage.”

The schedule required by Section 1.B.2.c is to be
developed by the operator. The operator should be
able to set forth a schedule that it believes to be
attainable based on all relevant considerations.

25

John M.
Carlock
(Hampton
Roads
Planning
District
Commission)

General Permit: Section 1240
Section 1.B.6

This section requires the operator to
"...develop and implement outfall
reconnaissance procedures to identify
and eliminate the discharge of the
pollutant identified in the WLA from
anthropogenic activities."

A binding regulatory requirement to
"eliminate discharge of a pollutant"
irrespective of the technical and
financial feasibility of elimination is
wholly inappropriate. If the standard
remains in this reconnaissance section,
that standard should be "minimize" as
stated in .B.7. rather than "eliminate." In
addition, the regulations stipulate that
reconnaissance shall be performed on
all outfalls during the permit cycle.
This is an excessive burden.
However, if required at all, it should
apply only to major outfalls. Such a
program will require at least 24 months
from the effective date of the permit to
plan prior to implementation.

The language of Section 1.B.6 has been amended to
specify that “The operator shall develop and implement
outfall reconnaissance procedures to identify and
reduce the discharge of the pollutant identified in the
WLA from anthropogenic activities in a manner
consistent with the TMDL.” (new language underlined).

EPA regulations and guidance require that NPDES
permits require the monitoring necessary to assure
compliance with permit limitations. The Department
feels that outfall monitoring is a more appropriate
monitoring program than other alternatives, such as
chemical monitoring. The requirement for monitoring of
all outfalls during a 5-year permit cycle has been
changed as follows:

a. Should the operator have 250 or more total outfalls
discharging to the surface water identified in the WLA,
the operator shall perform reconnaissance on a
minimum of 250 outfalls for each WLA assigned at least
once during the 5-year permit period and shall perform
reconnaissance on a minimum of 35 outfalls per year.
b. Should the operator have less than 250 total outfalls
discharging to an identified surface water, the operator
shall perform reconnaissance on all outfalls during the
5-year permit period and shall annually conduct
reconnaissance on a minimum of 15% of its known




MS4 outfalls discharging to the surface water for which
the WLA has been assigned.

26 | John M. General Permit: Section 1240 Section 1.B.7 does not require monitoring of all sites;
Carlock Section |.B.7. rather, all sites must be evaluated, and only those sites
(Hampton where the operator determines that the pollutant
Roads This section requires an excessive identified in the WLA is currently stored, or has been
Planning amount of monitoring and related transferred, transported or historically disposed of in a
District expense. At a minimum, we manner that would expose it to precipitation must be
Commission) recommend this section be phased in monitored.

during the life of the permit and revised

to provide that sampling and monitoring | The frequency of monitoring has been clarified. The
be performed only if the source in amended permit language specifies that a total of two
guestion cannot be shown to be samples shall be taken annually.

reduced by other methods.

27 John M. General Permit: Section 1240 The requirement for the estimate of stormwater
Carlock Section I.B.8 and 1.10.b discharged to be expressed in gallons has been
(Hampton changed to cubic feet.

Roads Estimates of stormwater discharge

Planning are highly subjective and variable. In

District addition, gallons are not the

Commission) recommended industry standard unit of
measurement.

28 | John M. General Permit: Section 1240 The time periods specified in Section Il (A) have been
Carlock Section II.A removed. Requirements for public noticing of the MS4
(Hampton Program Plan and modifications have been relocated to
Roads Requiring public comment for at least | minimum control measure 2, public involvement and
Planning 30 days prior to submitting the MS4 participation, located in Section Il (B)(2). While public
District Program Plan reduces the amount of notice and opportunities for public comment are
Commission) time available to localities to complete | required, no particular method or time frame is required

the requirements to review update the | so long as any method employed is reasonably
existing MS4 Program Plan. Localities | calculated to give notice to the affected public. Copies
will need the full 180 days to complete | of all written comments received are required to be

this task and an additional 30 days for | submitted with the operator’'s annual report as specified
public review. The Department should | in Section Il (E).

provide specific guidance on what it

considers to be reasonable

notification methods if the

expectation is more than traditional

public noticing.

29 | John M. General Permit: Section 1240 It is expected that as a part of the development of the
Carlock Section II.B l1.a-e Program Plan, including the elements cited by the
(Hampton comment, operators will assess current progress on the
Roads The use of the term "Increased" required items in order to establish “benchmarks” to
Planning relative to knowledge levels implies which future progress can be compared. The original
District some sort of quantitative evaluation of | language has been retained.

Commission)

all of the efforts mentioned. This is both
time-consuming and costly, which
means time and funding would have to
be diverted from carrying out the actual
programs necessary to increase
knowledge and awareness of pollution
prevention measures. A more
appropriate term would be to "promote
awareness." Acceptable evaluation
methods should be addressed in a
guidance document issued by the




Department.

30 | John M. General Permit: Section 1240 Although the requirements of these sections mirror
Carlock Section 11.B.2. a-b requirements of the Freedom of Information Act, their
(Hampton presence does no harm to the permit and reminds
Roads The measurable goals described in operators of FOIA requirements as they apply to their
Planning these paragraphs are basic tenets of programs. The requirements have been retained.
District the Freedom of Information Act and are
Commission) a routine part of public administration.

They need not be spelled out in these
regulations.

31 John M. General Permit: Section 1240 40 CFR 122.34(b)(3)(ii)(A) requires that a small MS4
Carlock Section 11.B.3.b must “develop, if not already completed, a storm sewer
(Hampton system map showing the location of all outfalls. . . “
Roads This section requires the mapping of all | State regulations and associated permits are required
Planning outfalls in the regulated small MS4. to be, at a minimum, as stringent as federal regulation.
District This is overly burdensome, The proposed permit change to require mapping of all
Commission) particularly to smaller communities. “outfalls” corrects a deficiency in the initial MS4 General

The existing requirement for mapping | Permit.
all major outfalls is sufficient.

32 John M. General Permit: Section 1240 The Department has previously discussed with HRPDC
Carlock Section 11.E.2(j) its intention to coordinate with the PDC in the
(Hampton development of a database/reporting system and to
Roads This section pertains to data tracked consider the utilization of some or all of the system that
Planning under Section Il B 5 b (6) and (7). HRPDC has developed.

District Hampton Roads localities are

Commission) concerned about the requirement that
this submittal be in a database format
prescribed by the department.” We
understand this may relate to pending
or incomplete state database
development efforts and are
concerned about the ability to comply.
The HRPDC staff and the localities
recommend utilizing the regional
system currently under development
as a model for statewide reporting
requirements.

33 | William H. Issue #1 — Discharges to impaired For a response on impaired waters in a non-TMDL
Street (James | waters when a clean up plan has not situation generally, see Note #2 below.

River been established
Association),
Richard A. Specifically, the proposed MS4 Permit
Parrish must ensure that MS4 discharges do not
(Southern cause or contribute to violations of
Environmental | water quality standards.
Law Center)
34 | William H. First, the language of the permit should | The General Permit does address potential violations of

Street (James
River
Association),
Richard A.
Parrish
(Southern
Environmental
Law Center),
John P.

explicitly prohibit discharges that
contribute to violations of water quality
standards and require individual review
of the authorized discharge and a greater
effort from the permit holder if
discharges do contribute to a
violation. This requirement is already
used in other stormwater permits in
Virginia, and many other states have

water quality standards in its design process. The
iterative BMP process that is employed by an MS4
Program Plan requires evaluation and refinement of
BMPs to reduce all pollutants to the maximum extent
practicable, to protect water quality, to ensure
compliance by the operator with water quality
standards, and to satisfy the appropriate water quality
requirements of the Clean Water Act. Section | of the
General Permit additionally contains requirements for
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Tippett included provisions in their Phase Il situations where a TMDL WLA has been assigned.
(Friends of the | MS4 permits prohibiting discharges of MS4 operators seeking coverage under the General
Rappahannoc | pollutants which would lead to a Permit must consider all of these requirements.
k) violation of state water quality
standards.
35 | William H. Second, establish procedures that See Note #2 below.
Street (James | must be followed if it is determined that
River an MS4 has a reasonable potential to
Association), cause or contribute to a water quality
Richard A. standard violation. If the cause of a
Parrish listed impairment is a pollutant
(Southern commonly found in municipal
Environmental | discharges or specifically found in a
Law Center) MS4 discharge, appropriate monitoring
and remediation actions should be
required.
36 | William H. Issue #2 — Specifying practices See Note #3 below.
Street (James | consistent with Tributary Strategies
River
Association), Under 40 C.F.R. 122.34(e)(2),
Richard A. the “permitting authority may include
Parrish such more stringent limitations based
(Southern on a TMDL or equivalent analysis that
Environmental | determines such limitations are needed
Law Center), to protect water quality.” The federal
John P. guidance for small MS4 permits states
Tippett that “If the (small MS4) program is
(Friends of the | inadequate to protect water quality,
Rappahannoc | including water quality standards, then
k) the permit will need to be modified to
include any more stringent limitations
necessary to protect water quality” (64
FR 235). To be consistent with these
regulations, the proposed MS4 Permit
must be modified to include the more
stringent limitations identified in
Virginia’s Tributary Strategies.
37 | William H. Because the current draft small MS4 As to numerical effluent limits and the appropriateness

Street (James
River
Association),
Richard A.
Parrish
(Southern
Environmental
Law Center),
John P.
Tippett
(Friends of the
Rappahannoc
k)

permit regulations do not address the
Tributary Strategies or the
Chesapeake Bay water quality
standards, they are inadequate to
achieve Virginia's water quality
standards. We believe that the
regulations must include quantitative,
measurable requirements to ensure
that MS4 operators implement
pollution-reducing best management
practices at levels called for in Virginia’s
Tributary Strategies.

of BMPs instead of numerical limits, see Note #1 below.
As to the Tributary Strategies generally, see Note #3
below.

The General Permit does address potential violations of
water quality standards in its design process. The
iterative BMP process that is employed by an MS4
Program Plan requires evaluation and refinement of
BMPs to reduce all pollutants to the maximum extent
practicable, to protect water quality, and to satisfy the
appropriate water quality requirements of the Clean
Water Act. Section | of the General Permit additionally
contains requirements for situations where a TMDL
WLA has been assigned. MS4 operators are
additionally required to consider impaired waters in
putting together their plan. MS4 operators seeking
coverage under the General Permit must consider all of
these requirements.
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The iterative process required by the General Permit
(and the federal and state MS4 regulations) requires
evaluation and refinement by MS4 operators to
determine the suitability and effectiveness of selected
BMPs, and the modification and/or substitution of those
BMPs where determined necessary and appropriate.

The General Permit does incorporate elements of the
Tributary Strategies where appropriate. For example, it
requires consistency with the Virginia Erosion and
Sediment Control Law and the Virginia Stormwater
Management Law, both of which are goals of the
Tributary Strategies.

38 | William H. In order to make the draft Small MS4 The intent of the MS4 Program is to provide flexibility to
Street (James | General Permit regulations comply with | MS4 operators in order to reduce pollutants to the
River federal requirements and meet water maximum extent practicable, to protect water quality,
Association), quality standards, we recommend that and to satisfy the applicable requirements of the Clean
Richard A. DCR modify the proposed regulations Water Act. The Tributary Strategies do not account for
Parrish to include the following quantitative many of the BMPs that are employed by MS4s in this
(Southern requirements for each MS4 as process. The iterative process followed by MS4s does
Environmental | specified in the Virginia Tributary require that BMPs be employed and refined that will
Law Center) Strategies: result in load reductions.

(a) Stormwater management

practices shall be applied to 14 EPA has clarified that local land use practices, such as

percent of the MS4 acreage forested buffers, are beyond the scope of the Clean

(b) Forest buffers shall be appliedto 5 | Water Act. 64 FR 69761 (December 8, 1999) (“The

percent of MS4 acreage rule provides the MS4 operator with the flexibility to

(c) Tree planting shall be applied to 6 determine the appropriate BMPs to address local water

percent of MS4 acreage quality concerns and EPA recognizes that land use

(d) Nutrient Management shall be planning is within the authority of local governments”).

applied to 27 percent of the pervious The Department likewise questions the Board'’s

acreage of the MS4. authority to require the implementation of land use
practices and the requested practices within the
confines of the General Permit.
Based on existing conditions, the requirements cited by
the comment could lead to overly stringent permit
requirements, and excessive and expensive controls on
stormwater discharges not necessary to provide for
attainment of water quality standards. Conversely,
these quantitative requirements could be not stringent
enough to provide for attainment of water quality
standards. The Department believes that the flexible,
iterative approach of implementing BMPs appropriate to
the MS4 is the proper approach to further progress
toward the attainment of water quality standards.

39 William H. We recommend that the first step for MS4s are required to assess and report on the status of

Street (James
River
Association),
Richard A.
Parrish
(Southern
Environmental
Law Center)

each MS4 in the process be to assess
and report on the status of the best
management practice implementation.
We also recommend that the
regulations provide flexibility for each
MS4 to develop an alternative plan,
using accepted practices and pollution
removal efficiencies, to reach the same

BMP implementation in their annual reports, which are
required Section Il (E)(1) of the General Permit.

As discussed in the preceding comments, the intent of
the iterative BMP process called for by the General
Permit is to allow flexibility for each MS4 to reduce
pollutants to the maximum extent practicable, to protect
water quality, and to satisfy the appropriate
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level of pollution reduction as called for
in the Tributary Strategies. The permit
should allow a menu of accepted
treatments to satisfy stormwater
management practices, so that each
MS4 operator can select the
treatments that are most effective and
appropriate for their locality.

requirements of the Clean Water Act.

EPA has provided a list of BMPs that may be utilized by
MS4s. This list can be found at:
http://cfpub.epa.gov/npdes/stormwater/menuofbmps/ind
ex.cfm

See Note #3 below for a response regarding Tributary
Strategies.

40 | William H. Issue #3 — Inclusion of waste load See generally Note #1 below.
Street (James | allocation in the associated MS4 Permit
River Federal guidance published 11/22/02 affirms that
Association), In cases where a formal TMDL has NPDES-regulated stormwater discharges must be
Richard A. been developed and a waste load addressed by the WLA component of a TMDL.
Parrish allocation (WLA) has been assigned to | However, the guidance recognized that the allocations
(Southern an MS4 operator, the draft small MS4 may be fairly rudimentary because of data limitations
Environmental | permit regulations do not ensure that and variability in the system. This is true in Virginia. As
Law Center), the WLA is included in the applicable a condition of this permit, DCR is requiring MS4s to
John P. permit. While the Program Plan must provide a better description of their system in hopes of
Tippett be modified to identify best more accurate assignment of WLASs.
(Friends of the | management practices that will be
Rappahannoc | implemented related to the TMDL, it EPA, in both the 2002 guidance and the Interim
k) does not ensure that the WLA, and Permitting Approach for Water Quality Based Effluent
therefore the water quality standards, Limits in Storm Water Permits, reaffirms the ability of
will be met. Including specific WLA’s the permitting authority to express water quality based
in the MS4 permits would clarify the effluent limits in the form of Best Management
obligation of the MS4 to achieve water | Practices. In the case of MS4s, numeric effluent limits
quality standards to the maximum are infeasible based on the intermittent and variable
extent practicable. nature of the types of discharges and their effects on
the receiving waters. The infeasibility holds true
whether the numeric effluent limit is a numeric standard
or a wasteload allocation established as part of a Total
Maximum Daily Load study. An iterative BMP-based
strategy is the appropriate effluent limitation for MS4
permits. This permit provides additional permit
requirements that require the operator to review and
strengthen its program and BMPs to assure
consistency with the TMDL. The permit further requires
implementation of BMPs designed to identify potential
sources and reduce their discharge in a manner
consistent with the TMDL. The permit also assures
consistency with the TMDL and the iterative permitting
process by requiring annual reviews and updates of the
MS4 program plan based on additional TMDL
information including that of any TMDL Implementation
Plan. The comment to place numeric WLAs into the
permit has not been incorporated.

41 Cherryl F. 4VAC50-60-10. Definitions An amendment has been made to the definition in
Barnett 4VAC50-60-10 to provide clarification. It now includes
(Department of | “Operator” is defined in the context of the text, “In the context of stormwater discharges from
the Navy) stormwater associated with Municipal Separate Storm Sewer Systems (MS4s),

construction activity. Recommend also
defining operator in the context of a
MS4. When addressing this topic
relative to MS4 in the preamble to the
federal regulations, EPA also provided

operator means the operator of the regulated MS4
system.”
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some discussion on owner-operators
that would be relevant here.

42 Cherryl F. 4VAC50-60-10. Definitions The term MS4 program and proposed modifications
Barnett were made to eliminate the confusion regarding a
(Department of | It appears the term “Stormwater separate State program under which localities will
the Navy) Management Program” was replaced adopt a construction stormwater management program.

throughout the regulation with the term | The definitions contained in 4VAC50-60-10 are
“Municipal Separate Storm Sewer applicable to the entire set of stormwater regulations
System Management Program”. (which include both MS4 and construction site
Recommend eliminating the definition programs), therefore this definition must be retained.
for “Stormwater Management

Program”.

43 Cherryl F. 4VAC50-60-1230.B.4. The language of the registration statement has been
Barnett amended to include the suggestion made by the
(Department of | Recommend that the registration comment. Operators are reminded, however, that
the Navy) statement only include the estimated TMDLs are assigned on a watershed basis and that it is

drainage area discharging directly to an | possible that an operator may be assigned a WLA for a
impaired segment of a receiving contribution to a downstream impairment.

surface water versus to any impaired

receiving surface waters.

44 Cherryl F. 4VAC50-60-1240. Section 1.B.6. TMDLs are based on the total input of pollutants from
Barnett all sources. There are inputs into MS4 systems from
(Department of | This section requires reconnaissance non-regulated sources, such as wildlife, responsibility
the Navy) procedures to identify and eliminate the | for which it would be inappropriate to assign to the

discharge of pollutants identified in an operator. Therefore, the language has been retained.
applicable WLA from anthropogenic
activities. The guidance to conduct the
reconnaissance pertains specifically to
illicit discharges versus any
anthropogenic activity. Additionally,
the following item (Section 1.B.6)
addresses evaluation of all potential
sources of the pollutants. Recommend
replacing “anthropogenic activities” with
“illicit discharges as defined in this
Chapter”.

45 | Cherryl F. 4VAC50-60-1240. Section 1.B.7. The intent of Section 1.B.7 is for the MS4 operator to
Barnett evaluate all properties owned or operated by the MS4
(Department of | This section requires the operator to operator; not all properties discharging through an MS4
the Navy) evaluate “all properties owned or outfall. MS4 operators have control over discharges

operated” by the MS4 operator for
potential sources of the pollutant
identified in the WLA. Is the intent for
the MS4 operator to evaluate all
properties discharging to the MS4? If
S0, is it accurate to imply that the MS4
operator owns or operates all the
property that discharges to the MS4? If
not, the privately owned property (the
majority of most MS4s) would not be
evaluated and the
evaluation/characterization would be
significantly incomplete.

This section also requires the operator
to conduct a site evaluation and

from sites that they own or operate, where they may not
have full control over sites that they do not own or
operate.

Section 1.B.7 currently specifies that the site
characterization is to be conducted in accordance with
the schedule set out in its subsections, and it is
believed to be unnecessary to additionally note this in
the paragraph above that specification.
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characterize the runoff for those
properties where it determines that the
pollutant identified in the WLA is
currently stored, transferred,
transported, or historically disposed of
in a manner that would expose it to
precipitation. Although it may be
implied, recommend that “characterize”
be qualified by adding “as described in
items 7a & 7b below”. It should be
recognized that properties where the
pollutant identified in the WLA are
currently stored, transferred,
transported, or historically disposed in
a manner that would expose it to
precipitation may actually have little
potential to discharge the pollutant.
Recommend that the trigger for
monitoring properties be based on a
significant potential for discharge of the
pollutant identified in the WLA rather
than just storage, transfer, transport, or
disposal. The analysis could be based
on materials storage and handling
practices but should also include
factors such as the amount of material
stored and handled, the frequency of
handling/transfer, and the proximity to
storm drains or surface waters.
4VAC50-60-1240. Section 1.B.7.a.
Previous comment on “properties
owned or operated by the MS4”
applies. If the intent is to sample the
outfalls of properties discharging to the
MS4, representative samples from
each property would be a very
significant burden. Recommend
clarifying that the MS4 operator should
sample outfalls from properties
selected to represent different pollutant
sources or maybe land use categories
of the properties comprising or
discharging to the MS4.

46

Cherryl F.
Barnett
(Department of
the Navy)

4VAC50-60-1240. Section 1.B.8.

This section states that the operator
shall conduct an annual
characterization (volume and quantity)
of the total pollutant discharged by the
MS4 in a unit consistent with the WLA.
Is this annual characterization to be
developed from the sampling data
required in Section 1.B.7? If so, it
should be stated. If not, guidance
should be provided on how to perform
the characterization. If the data

The annual characterization required by Section 1.B.8
is not developed from the sampling data required by
Section 1.B.7. The method to be utilized in conducting
an annual characterization is left flexible for
determination by each MS4, so long as it is consistent
with the underlying TMDL,; the Department will consider
the issuance of guidance on conducting the
characterization.
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required in Section 1.B.7 is to be used,
guidance on how to conduct a
meaningful characterization is also
required. If all representative samples
are not collected during the same year
and season the annual total
characterization (volume and quantity)
of the pollutant discharged by the MS4
could not be derived. The guidance
should also discuss how to scale up
the results from the representative
samples and how to address the
variability inherent with stormwater
sampling. Even with this guidance the
value of the characterization as an
evaluation of the effectiveness of the
MS4 in reducing the pollutant or
meeting the WLA will be questionable.
If the pollutant load estimated by the
characterization shows the MS4 may
not be meeting a WLA, will this trigger
an enforcement action?

47 Cherryl F. 4VAC50-60-1240. Section 11.B.3.b. The requirement in section 1240, section Il (B)(3)(b)
Barnett has been retained, as these maps must be updated
(Department of | Recommend deleting here and with any changes that occur after the reapplication has
the Navy) combining with similar requirements in | been made.

the registration statement.

48 | Cherryl F. 4VAC50-60-1240. Section 11.B.3.f. If an illicit discharge obtains authorization to discharge
Barnett in accordance to NDPES regulations, the “illicit
(Department of | Since it is not always feasible to discharge” has been eliminated. The definition of illicit
the Navy) eliminate illicit discharges, recommend | discharge in 4VAC50-60-10 makes it clear that

that the narrative include not only how | discharges having VPDES or VSMP permit coverage
illicit discharges were eliminated, but are not illicit discharges.

also if they have been covered by

another permit.

49 | Cherryl F. 4VAC50-60-1240. Section I1.B.4.c. The definition of land-disturbing activities contained in
Barnett 4VAC50-60-10 explains that the term includes all
(Department of | This section requires the operator to activities regulated pursuant to the federal Clean Water
the Navy) track “regulated” land disturbing Act, the Virginia Stormwater Management Act, and the

activities. Does ‘regulated’ include only | Virginia Stormwater Management Regulations. These
those land disturbing activities requiring | activities would be those that require VSMP permit

a VPDES permit or also those requiring | coverage (and not those that require only the submittal
submittal of an erosion and sediment of an erosion and sediment control plan).

control plan (10,000 square feet)?

50 | Cherryl F. 4VAC50-60-1240. Section I1.5.b (1). The phrase “of the local community” has been
Barnett amended to “of the operator’'s community” to increase
(Department of | Recommend adding “of the MS4” after | clarity.
the Navy) local community.

51 Cherryl F. 4VAC50-60-1240. Section 11.B.5.b (4). | The recommended amendment has been made to
Barnett Section Il (B)(5)(b)(4).

(Department of | Recommend adding “to the extent

the Navy) allowable under state, tribal or local law
or other regulatory mechanism” to the
first sentence.

52 Cherryl F. 4VAC50-60-1240. Section I1.B.5.b (6). | The formal definition of Low Impact Development (LID)
Barnett is being developed through a separate regulatory
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(Department of

Recommend including a definition of

action. DCR believes that it is not appropriate to

the Navy) “low-impact development principles” in | include a formal definition of LID at this juncture.

4VAC50-60-10. Also recommend that | Therefore, the term “low impact development” has been

any database format provided by DCR | removed from 4VAC50-60-1240, section Il, subsections

for reporting purposes include a listing | (4)(a)(2) and (5)(b)(1) and replaced with “Where

of structural and non-structural LID determined appropriate by the operator, the operator

categories to be used by the shall encourage the use of structural and non-structural

permittees. design techniques to create a design that has the goal
of maintaining or replicating predevelopment runoff
characteristics and site hydrology.” This introduces the
concept of low impact development in a manner that
provides clarity and flexibility in definition for the
operators to incorporate into their programs.

53 | J. Michael We are increasingly concerned about Section 122.48 of title 40 of the Code of Federal
Flagg the tracking and monitoring Regulations requires that monitoring be representative
(Hanover requirements under the MS4 permit. of the monitored activity. The Department is aware of
County) The program appears to be moving operator concerns with monitoring and reporting, and

away from protecting water quality and | the General Permit attempts to keep monitoring and
instead is focusing on the reporting of reporting requirements to the minimum possible while
every type of information including still allowing the minimum criteria required by federal
information that DCR already has at its | regulation to be met.

disposal. We recommend minimizing

reporting requirements to the extent

practicable.

54 | J. Michael We recommend the removal of all The website addresses have been retained within the
Flagg website addresses from the regulation. | General Permit in order for easy access by operators.
(Hanover These addresses change over time. The Department may issue updates in the form of
County) guidance should it be discovered that these addresses

change.

55 | J. Michael 4VAC50-60-10. Definitions. This is beyond the scope of this regulatory action, as
Flagg only definitions directly affecting the MS4 General
(Hanover "Grassed swale" including the term Permit are being considered for amendment. This
County) "check dams" appears unnecessary. definitional change may be considered, however, in a

Grass swales do not always include separate action that the Department is undertaking to
check dams and this definition seems revise the portions of the regulations affecting
to require them. construction site stormwater management.

56 | J. Michael 4VAC50-60-10. Definitions. Modifications have been made to the definition of
Flagg “maximum extent practicable” which, while not adopting
(Hanover "Maximum extent practicable (MEP)" the definition suggested by the comment verbatim, are
County) The definition provided in the Draft believed to address the concerns of the comment.

regulation is inconsistent with the
EPA's discussion presented in the
December 8, 1999 Federal Register
discussions of "Maximum Extent
Practicable" page 68754 establishing
the phase Il stormwater regulations.
Based on the Federal Register, we
recommend the following definition:
"Maximum Extent Practicable (MEP)"
the technology-based discharge
standard establishing the level of
pollutant reductions that MS4 operators
must achieve. Compliance with the
general permit and the series of steps
associated with the identification and
implementation of the minimum control
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measures will satisfy the MEP
standard. The MEP standard is an
iterative process that can continually
adapt to current conditions and BMP
effectiveness.

Although the EPA did not provide a
definition of the MEP, note that the
definition provided above is similar to
the definition in the Federal Register for
the MS4 Phase Il program. We feel
that the definition currently provided in
the regulation does not need to discuss
implementation, but should reflect
EPA's discussions regarding MEP.

57 J. Michael 4VAC50-60-10. Definitions. Section 122.34(a) of the Code of Federal Regulations
Flagg requires that a MS4 will, at a minimum, develop,
(Hanover "Municipal separate storm sewer implement and enforce a program designed to reduce
County) system management program” or "MS4 | the discharge of pollutants from the MS4 “to the

Program" this section states that the maximum extent practicable, to protect water quality,
program will "satisfy" the appropriate and to satisfy the appropriate water quality

water quality requirements. Conditions | requirements of the Clean Water Act.” The

may exist beyond the control of the recommendation has not been incorporated.
operator that prevent satisfying the

water quality requirements through the

MS4 permit alone. We recommend

replacing the word "satisfy" with

"address".

58 | J. Michael 4VAC50-60-10. Definitions. This is beyond the scope of this regulatory action. The
Flagg requirement of the VSMP program is to require that the
(Hanover "Total maximum daily load" 40 CFR permits meet the conditions of any TMDLs. The
County) 130.2 provides a definition of TMDL. definitions of TMDLs, wasteloads and associated

We recommend defining "daily’; in the language are not a part of this regulatory action. Permit
context it is used in the definition. The language is consistent with appropriate federal and
definition should state that daily, in this | state regulation.

context means average daily load over

a 12 month period.

59 | J. Michael 4VAC50-60-10. Definitions. The definition of “water quality standards” has been
Flagg changed to correlate with 9VAC25-260-5, not 9 VAC
(Hanover "Water Quality Standards" We 25-720-10, as this definition is more appropriate to MS4
County) recommend deleting the second permitting. The definition now reads, "Water quality

sentence and instead provide a
reference where these standards are
found. See the edited text below:
"Water gquality standards" or "WQS"

standards" or “WQS" means provisions of state or
federal law which consist of a designated use or uses
for the waters of the Commonwealth and water quality
criteria for such waters based on such uses. Water

means narrative statements that
describe water quality requirements in

quality standards are to protect the public health or
welfare, enhance the quality of water and serve the

general terms and numeric limits for

purposes of the State Water Control Law (§ 62.1-44.2

specific physical, chemical, biological

et seq. of the Code of Virginia) and the federal Clean

or radiological characteristics of water.

Water Act (33 USC § 1251 et seq.).”

TFhese natrative statements-and
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60 | J. Michael 4VAC50-60-1200. Definitions. The goal of the MS4 program is the reduction of
Flagg pollutants. Therefore, it is appropriate that the “MS4
(Hanover "MS4 Program Plan" We recommend Program Plan” being designed to reduce pollutants,
County) replacing the words "to reduce" with rather than simply manage them. The original wording

"manage". The current wording implies | of the definition has been retained.
that an increase in pollutants in storm

water discharge mean that there is not

an MS4 program plan. However

pollutants will be managed in all cases.

(e.g if pollutants were to increase, the

plan will include a reaction by the

operator under the provisions permit.)

61 J. Michael 4VAC50-60-1220 C Section 1220(c) specifically applies to nonstormwater
Flagg discharges into the regulated small MS4, and 1220(c)
(Hanover This section should not require action does state that: “this permit does not transfer liability for
County) from the operator outside of the scope | a spill itself from the party(ies) responsible for the spill

of the MS4 permit. This section should | to the operator nor relieve the party(ies) responsible for
state spills reported under the a spill from the reporting requirements of 40 CFR Part
provisions of 40 CFR 117 and 302 are | 117 and 40 CFR Part 302 (2001).”

not the responsibility of the operator.

62 J. Michael 4VAC50-60-1230 B 4 The usage of the term “discharging” is believed to be
Flagg appropriate and it has been retained.

(Hanover This section states that the registration
County) statement must provide the estimated

area served by the MS4 discharging to
any impaired receiving water. Note that
the definition of "discharge" appearing
in the regulation does not apply here.

63 | J. Michael 4VAC50-60-1230 B 7 a (2) The requested amendment has been made to section
Flagg 1230(B)(7)(a)(2).

(Hanover The responsible parties identified in
County) this section should be plural
"individuals, departments, divisions, or
units ... ".

64 | J. Michael 4VAC50-60-1240 Section | B 40 CFR § 130.2(h) stipulates that VSMP [NPDES]-
Flagg regulated discharges must be addressed by the
(Hanover We do not support addressing TMDL wasteload allocation component of a TMDL. 40 CFR §
County) under the MS4 permit. However, if 144(d)(1)(vii)(B) requires that permit conditions be

these requirements are retained, we consistent with the assumptions and requirements of
feel that the MS4 permit should not be | available TMDLs. Therefore, the General Permit must
modified to address load allocations address the TMDL. As numeric effluent limits are not
associated with a TMDL until an the most appropriate manner to address stormwater
implementation plan is developed. If discharges, EPA recommends that regulated MS4
there is no implementation plan, there | water quality effluent limits will be in the form of BMPs.
are no specific actions that have been

defined for the MS4 to take.

65 | J. Michael 4VAC50-60-1240 Section 1 B1 ¢ The language of section 1(B)(1)(c) has been amended
Flagg to add clarity. Much of the original language has been
(Hanover We recommend the following retained, however.

County) maodification to the general permit

requirements:

c. The operator shall develop a
schedule to implement proceduresand
strategies to address the MS4 Program

weaknesses including a timetable to
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update the existing ordinances and
legalauthotities, policies, plans
procedures and contracts to ensure
consistency with the TMDL. When

possible - seurce-elimination-shallbe

66 | J. Michael 4VAC50-60- 1240 Section | B 5 TMDLs are required to be dealt with in the General
Flagg Permit. 40 CFR 122.44(d)(1)(vii)(B) requires that
(Hanover We believe that the TMDL should be NPDES permit effluent limitations be consistent with the
County) addressed through the implementation | assumptions and requirements of available WLAs.

plan and not through the MS4 permit.

67 | J. Michael 4VAC50-60-1240 Sect I B 2 Ordinances and legal authorities may be required to be
Flagg updated over time to address MS4 Program Plan and
(Hanover Ordinances and legal authorities are TMDL requirements. It is appropriate to continue to
County) already required to implement the MS4 | require tracking and reporting of them to ensure that

program. Reiterating and summarizing | they continue to permit the operator to meet permit
legal authorities in this case appears to | requirements.

be a paperwork exercise that will do

little to address pollutants, or determine

the effectiveness of the MS4 program

as discussed in this section. Please

remove these additional tracking and

reporting requirements.

68 | J. Michael 4VAC50-60-1240 Sect B 6 The language of section 1240, section II(B)(6) has been
Flagg amended to clarify that reconnaissance procedures
(Hanover This section states that outfall identify the discharge of pollutants, whereas other types
County) reconnaissance procedures will be of procedures must be utilized to reduce the discharge

developed to identify and "eliminate" of pollutants.
the discharge of pollutants. Outfall
reconnaissance procedures are used
to detect pollution. Other types of
procedures are used to eliminate
pollution. These statements seem
misplaced here and should be
discussed under a separate line item.
Some of these procedures to eliminate
pollution could be long term such as
developing plans and funding for
putting a neighborhood on public
sewer.

69 | J. Michael 4VAC50-60-1240 Sect | B 8 40 CFR 122.34(e)(1) requires that the operator comply
Flagg with any more stringent effluent limitations contained in
(Hanover The characterization outlined in this the permit, including permit requirements that modify or
County) section goes beyond the 6 minimum are in addition to the minimum control measures based

control measures in addressing the on an approved TMDL. The section additionally

WLA assigned in the TMDL. Any provides that a permitting authority (i.e., the Board) may
estimates or modeling to be include such more stringent discharge limitations based
accomplished should be done by the on a TMDL when it determines that they are needed to
DEQ and other state agencies charged | protect water quality.

with these tasks.

70 | J. Michael 4VAC50-60-1240 Sect | B 9 and 10a The former subdivision (9) (now subdivision 8) is not a
Flagg reporting requirement; rather, this subdivision requires
(Hanover The state already has this information that the operator updated its MS4 Program Plan to
County) and it appears that reporting this include any new information related to the TMDL. The

information would be redundant. The
reguirement should be deleted.

former subdivision 10(a) (now subdivision 9(a)) requires
the reporting of changes to the MS4 Program Plan,
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which the Department will not have absent this
reporting requirement.

71 | J. Michael 4VAC50-60-1240 Sect | B I10b It is not believed that consolidation of the two noted
Flagg sections would serve to enhance clarity of the permit or
(Hanover This section could be consolidated with | shorten the required language. The suggested
County) section 9 of this part. amendment has not been made.

72 J. Michael 4VAC50-60-1240 Sect Il A The reference to the “most recent” integrated report has
Flagg been changed to the “2006” report.

(Hanover This section states that the MS4

County) operator must improve waters identified | While references to additional requirements for
in the 2006 integrated report. Section situations involving TMDLs in Section Il may appear
1230 B 4 references the "most recent" | redundant to those familiar with the permit language, it
integrated report. The reference to this | is believed that including this language in Section Il is
report and the report identified in the useful to those not familiar with the permit to explain
registration statement in 4 VAC 50-60- | that conditions other than those imposed by that
1230 B 4 should both identify the 2006 | section may be applicable.
integrated report. Obtaining the
drainage areas for the "most recent" The suggested amendments to the end of the third
report (1230 B 4) which may have been | paragraph of Section II(A) have been made; however,
issued a short time before the requirements for public noticing of the MS4 Program
registration statement is due may be an | Plan and modifications have been relocated to
impossible task to complete. minimum control measure 2, public involvement and
Section Il A also discusses the participation, located in Section Il (B)(2). While public
applicability of Section 1. Section | notice and opportunities for public comment are
already applies to MS4s, restating this | required, no particular method or time frame is required
in this section is redundant. We so long as any method employed is reasonably
recommend eliminating "in the absence | calculated to give notice to the affected public. Copies
of a TMDL wasteload allocation ... of all written comments received are required to be
where a WLA is applicable" to the end | submitted with the operator’s annual report as specified
of the paragraph, or clarifying what in Section Il (E).
these statements mean. This section is
quite confusing.
We recommend the following
modification at the end of the third
paragraph:
Copies of all written comments
received during the public comment
period shall be submitted with the
proposed schedule to the department.

73 | J. Michael 4VAC50-60-1240 Sect I B 1 a-d The requirements of subdivisions (a)-(d), as written,
Flagg define the measurable goals for a public education
(Hanover We suggest including the word program. The program should be implemented with
County) "promote" at the beginning of each of these measurable goals in mind. These measurable

these sections. goals do not weaken the flexibility available to
operators in designing and implementing a program;
however, adding the language suggested by the
comment would weaken the requirements of this
section. The suggested amendments have not been
made.

74 | J. Michael 4VAC50-60-1240 Sect 1B 3 b The present requirement for a “storm sewer system”
Flagg map has been retained, as 40 CFR 122.34(b)(3)(ii)(A)
(Hanover This section states that a storm sewer | requires that permittees develop a storm sewer system
County) system map is required showing all map showing the locations of all outfalls and the names

known outfalls. We recommend calling
this an outfall location map. Storm
sewer system map implies that this is a

and locations of all waters of the United States that
receive discharges from those outfalls.
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map of the entire storm sewer system.

75 | J. Michael 4VAC50-60-1240 Sect 1B 3 e The referenced section has been changed to require
Flagg that a narrative be provided on how illicit discharges
(Hanover Please modify this section as noted: were controlled or eliminated. This amendment is
County) f. Track the number of illicit diseharges | believed to be consistent with the suggestion of the
identified, discharge incidents and comment.
provide narrative on how they were
eliminated; managed and submit the The wording of the permit that requires permittees to
information in accordance with Section | track the number of illicit discharges identified has been
Il E 2; and retained.
We believe this language is more
concise as it relates to a specific
incident and allows action over time as
needed rather than immediate
elimination (e.g. a subdivision being
placed on public sewer may take
several years to implement, or it may
take some time to determine what the
source of the illicit discharge is.).
76 | J. Michael 4VAC50-60-1240 Sect 11 B 4 a (1) The language of Section Il (B)(4)(a)(1), which specifies
Flagg that sanctions are to be included to ensure compliance
(Hanover Please modify this section as noted: with the Erosion and Sediment Control Law and
County) ... as well as sanctions to ensure regulations, embraces the concept of enforcement
enforce compliance with the Erosion actions being one method to be utilized. Changing the
and Sediment Control Law and term “ensure” to “enforce” would serve to narrow the
attendant requlations terminology and limit the authorities of permittees.
Therefore, the term “ensure” has been left in the permit.
77 J. Michael 4VAC50-60-1240 Sect 11 B 4 a (2) The suggested amendment has been made.

Flagg

(Hanover The word "plant” in this section should

County); be "plan”.

Constance

Bennett (York

County);

Kristel

Riddervold

(City of

Charlottesville)

78 | J. Michael 4VAC50-60-1240 Sect 11B5 b (1) The formal definition of Low Impact Development (LID)
Flagg is being developed through a separate regulatory
(Hanover Remove the reference to promoting low | action. DCR believes that it is not appropriate to
County) impact development. We do not believe | include a formal definition of LID at this juncture.

that there is a benefit to promoting one | Therefore, the term “low impact development” has been

single type of BMP over another. removed from the regulations and replaced with “Where
determined appropriate by the operator, the operator
shall encourage the use of structural and non-structural
design techniques to create a design that has the goal
of maintaining or replicating predevelopment runoff
characteristics and site hydrology.”

79 | J. Michael 4VAC50-60-1240 Sect 11 B 5 b (3) Under the current stormwater regulations, construction
Flagg site operators receive coverage under the VSMP
(Hanover This requirement should go into the General Permit for Discharges Associated with
County) next modification of the regulation. Itis | Construction Activities upon the filing of a completed
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not currently the operator's role to
require construction site operators to
secure authorization. Our current
ordinances require evidence of a valid
permit or filing of the filing of an
application. It would make more sense
to modify these responsibilities when
localities are required to take over
responsibilities for the VSMP permit. If
we adopt these requirements later, our
ordinances would only need to be
modified to take these responsibilities
once.

registration statement. While this situation may change
in the future based upon revisions to the VSMP
regulations, at the current time, requiring evidence of a
valid permit or of the filing of a registration statement
would be equivalent to requiring construction site
operators to prove authorization.

80 | J. Michael 4VAC50-60-1240 Sect 11 B 5 b (6) The formal definition of Low Impact Development (LID)
Flagg is being developed through a separate regulatory
(Hanover Define "low impact development action. DCR believes that it is not appropriate to
County) principles". What does the tracking of include a formal definition of LID at this juncture.

this information provide us? Please Therefore, the term “low impact development” has been

remove this tracking requirement from | removed from 4VAC50-60-1240, section Il, subsections

the regulation. (4)(@)(2) and (5)(b)(1) and replaced with “Where
determined appropriate by the operator, the operator
shall encourage the use of structural and non-structural
design techniques to create a design that has the goal
of maintaining or replicating predevelopment runoff
characteristics and site hydrology.” This introduces the
concept of low impact development in a manner that
provides clarity and flexibility in definition for the
operators to incorporate into their programs.

81 J. Michael 4VAC50-60-1240 Sect 11 B 6 a (2) While spills cannot be eliminated completely, the intent
Flagg of the section is to require that illicit discharges that
(Hanover We recommend stating that illicit have been discovered be eliminated.

County) discharges should be eliminated to the
extent practicable. Spills can certainly
be minimized but not all illicit
discharges can be "eliminated".

82 | J. Michael 4VAC50-60-1240 Sect I B 6 a (4) Good housekeeping and pollution prevention efforts
Flagg should include those for soils, as soil is a pollutant if
(Hanover Soil is a material that is erodible. This discharged through the MS4 outfall.

County) section should state that products that
could pollute surface waters should be
protected from exposure to surface
runoff and precipitation.

83 | J. Michael 4VAC50-60-1240 Sect IlE 2 h The referenced section has been changed to require
Flagg tracking on how illicit discharges were controlled or
(Hanover This section should require the eliminated. This amendment is believed to be
County) reporting of illicit discharges and how consistent with the suggestion of the comment.

they were "managed" since some illicit
discharges will take time to investigate
and eliminate.

84 | J. Michael 4 VAC 50-60-1240 Sect Il E 2 | It is not believed that Section Il (E)(2)(j) imposes any
Flagg new tracking requirements for operators located in
(Hanover This section discusses reporting all areas affected by the Chesapeake Bay Preservation
County) known storm water management Act.

facility data in a prescribed format. We
recommend eliminating the word
"database" in this section, as it appears

The word “database” has been retained, as the
Department does anticipate the development of a
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unnecessary. In addition, please
provide a phase in period for any new
tracking or reporting procedures.

database for reporting. Until such a system is
developed, it is preferred that reporting be achieved
electronically, in Microsoft Word, Excel, or ASCII text
delimited.

85 | J. Michael 4 VAC 50-60-1240 Sect lll C 2 Information under this section may be reported in any
Flagg format that includes date, sample location, parameters,
(Hanover Please clarify what forms will be used. | method, and results with the operator’s annual report.
County) Clarifying language has been added to the section cited

by the comment.

86 Michael “Maximum extent practicable” or “MEP” — | The definition of “Maximum extent practicable”
Schaefer VAMSA agrees that MEP is the federal contained in 4VAC50-60-10 has been amended to
(Virginia standard applicable to MS4s pursuant specify that, “MEP is achieved, in part, by selecting and
Municipal to section 402(p) of the Clean Water implementing effective structural and nonstructural best
Stormwater Act, that it is an iterative standard that | management practices (BMPs) and rejecting ineffective

Association)

evolves and is implemented over
time, and that the MS4 program
requires periodic assessment as part
of that iterative process. However,
VAMSA is concerned that two aspects
of the proposed definition are
inappropriate.

Our first concern is language stating
that MEP is “achieved, in part, by ...
rejecting BMPs only when the BMPs
would not be technically feasible or the
cost would be prohibitive and
unreasonable.” This provision
eliminates the flexibility that the U.S.
Environmental Protection Agency
(“EPA”) intended when crafting the
Phase 2 regulation at 40 CFR Part 122.

We agree that the regulation should
not require technically infeasible BMPs.
We also agree that the regulation
should not require BMPs, the cost of
which is “prohibitive and
unreasonable.” But we disagree that
localities should be required to fund
and implement any and all BMPs that
do not reach these rather extreme
thresholds. Under the Board’s
proposal, for example, a BMP must
not be rejected by the operator if the
cost is unreasonable but not also
prohibitive. It is unreasonable for the
regulation to require the imposition of
unreasonable costs simply because
that cost is not also prohibitive (e.g.,
where the locality is capable of raising
taxes or fees high enough to cover
unreasonably expensive measures).
At a minimum, the “reject only when
the cost is prohibitive” standard must
be deleted. But beyond that change,

best management practices (BMPs) and replacing them
with effective best management practices (BMPs).” It is
believed that this amendment addresses the concern
raised by the comment.
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we seriously question whether
Virginia should require spending to
the point of unreasonableness as the
benchmark for compliance. Therefore,
consistent with EPA’s own
explanation and with VAMSA's
objective of improving water quality
through approaches that are both
environmentally and fiscally
sustainable, VAMSA requests deletion
of the phrase “and rejecting BMPs only
when the BMPs would not be technically
feasible or the cost would be prohibitive
and unreasonable.”

87

Michael
Schaefer
(Virginia
Municipal
Stormwater
Association)

A second point is that the last
sentence of the MEP definition adds
language regarding compliance with
water quality standards, which is out of
place in this definition of a technology
standard. Accordingly, VAMSA
recommends ending the last sentence
after “BMPs, etc.” and deleting the
remainder of the sentence.

Thus, the definition should read: “MEP
means the technology-based discharge
standard for municipal separate storm
sewer systems established by CWA
Sec. 402(p). MEP is achieved, in part,
by selecting and implementing effective
structural and nonstructural best
management practices based on local
conditions. MEP is an iterative
standard, which evolves over time as
urban runoff management knowledge
increases. As such, the operator's MS4
program must continually be assessed
and modified to incorporate improved
programs, control measures, BMPs,
etc.”

The language regarding compliance with water quality
standards has been retained. The language has been
clarified, however, to state that an overall goal of the
MEP process is to strive to attain water quality
standards. This is consistent with 64 FR 68754
(December 8, 1999).

88

Michael
Schaefer
(Virginia
Municipal
Stormwater
Association)

“MS4 Program” — The proposed
additional language (“to protect
water ... attendant regulations”)
adds a new requirement for MS4
Programs above and beyond the
already aggressive technology
standard of “maximum extent practical’
(MEP). While the language is
somewhat unclear, it might be
mistakenly read as incorporating
additional water quality standards
requirements beyond the maximum
that is practical. VAMSA supports
retaining the existing definition and
deleting the proposed modification.
Please note that the existing definition

The amended language of the General Permit is in
accordance with federal requirements and does specify
that operators are required to develop, implement, and
enforce a MS4 Program designed to reduce the
discharge of pollutants from the regulated small MS4 to
the maximum extent practicable (MEP), to protect water
quality, to ensure compliance by the operator with
water quality standards, and to satisfy the appropriate
water quality requirements of the Clean Water Act and
regulations. Much of this language was contained in
the existing permit that the new General Permit is
replacing.

The language also specifies, however, that
implementation of best management practices
consistent with the provisions of an iterative MS4
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that VAMSA supports conforms exactly
to the federal definition of a
management program at 40 CFR §
122.26(d)(2)(iv).

Program required pursuant to this section constitutes
compliance with the standard of reducing pollutants to
the "maximum extent practicable", protects water
quality in the absence of a TMDL wasteload allocation,
ensures compliance by the operator with water quality
standards, and satisfies the appropriate water quality
requirements of the Clean Water Act and regulations in
the absence of a TMDL WLA.
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Michael
Schaefer
(Virginia
Municipal
Stormwater
Association)

“Water Quality Standards” or “WQS” —
This proposed definition conflicts with
the existing federal definition at 40 CFR
§ 131.3 and the existing Virginia
definition in the EPA-approved Virginia
Water Quality Standards Regulation at
9 VAC 25-260-5, which reads:

"Water quality standards" means
provisions of state or federal law which
consist of a designated use or uses
for the waters of the Commonwealth
and water quality criteria for such
waters based upon such uses. Water
quality standards are to protect the
public health or welfare, enhance the
quality of water and

serve the purposes of the State Water
Control Law (862. 1-44.2 et seq. of the
Code of Virginia) and the federal Clean
Water Act (33 USC § 1251 et seq.).
Note in particular that a water quality
standard includes a water quality
criterion or criteria, which may be
narrative or numeric, and that the
concept of water quality criteria is a
completely distinct regulatory concept
from that of “numeric limits” — the term
used in the proposal’s definition of
water quality standards. VAMSA
strongly recommends using the
existing federal and state definition.

The definition of “water quality standards” has been
changed to correlate with 9VAC 25-260-5, not 9 VAC
25-720-10, as this definition is more appropriate to MS4
permitting. The definition now reads, "Water quality
standards" or “WQS” means provisions of state or
federal law which consist of a designated use or uses
for the waters of the Commonwealth and water quality
criteria for such waters based on such uses. Water
quality standards are to protect the public health or
welfare, enhance the quality of water and serve the
purposes of the State Water Control Law (8 62.1-44.2
et seq. of the Code of Virginia) and the federal Clean
Water Act (33 USC § 1251 et seq.).
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Michael
Schaefer
(Virginia
Municipal
Stormwater
Association)

Section 1240: General Permit

Section I.A. — After “lasting until the
permit's expiration date” VAMSA
recommends inserting “or, for an
administratively continued permit, until
reissuance of that permit.” This is
simply for clarity for the transitional
period from one permit cycle to the
next (i.e., for certainty regarding the
continuity of permit coverage and
discharge authorization during the
general permit regulation and permit
coverage reissuance process).

The language of Section | (A) has been amended to
specify that the discharge is authorized “until the
expiration and reissuance of this permit.” It is believed
that this would cover any period of administrative
continuance.

91

Michael
Schaefer

Section 1240: General Permit

The goal of an MS4 Program is the reduction of
pollutants “to the Maximum Extent Practicable.” MEP is
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(Virginia
Municipal
Stormwater
Association)

Section I.B. — In this subsection and
throughout the proposal the absolute
term “ensure” or “assure” is used,
where consistent with the governing
concept of MEP the context more
appropriately calls for the required
action “to address” the subject matter.
For example, in B.1. and B.2. the
recommended language is “to address
MS4 Program consistency” and in B.2.c.
the recommended language is “to
address consistency with the TMDL.”

an effluent limitation for MS4s, and describes the
cumulative effect of a total MS4 Program. To interpret
MEP as allowing each individual element of the MS4
Program to be implemented “to the Maximum Extent
Practicable” is an incorrect interpretation of the
application of this effluent limitation. In cases where
the term “ensure” is used in the General Permit, it is
expected that performing the action specified is a
component of a program that meets the “Maximum
Extent Practicable” standard. In meeting the MEP
effluent limitation, certain actions must be achieved.
For example, MS4 operators must ensure that Erosion
and Sediment Control plan reviewers become certified.
The use of the term “ensure” is thus believed
appropriate.

92 Michael Section 1240: General Permit The language of Section | (B)(2)(c) has been amended
Schaefer to specify that the list of items included is illustrative,
(Virginia Section 1.B. For clarity and consistency and not mandatory or exhaustive, of the items to be
Municipal with the primary elements of the MS4 considered for updating. It is believed that this
Stormwater Program, VAMSA recommends accomplishes the goal of the comment.

Association) replacing Section 1.B.2.c. with the
following: “The operator shall develop
a schedule to update its minimum
control measures to address
consistency with the TMDL.”

93 Michael More generally, and more importantly, 40 CFR § 130.2(h) stipulates that VSMP [NPDES]-
Schaefer while VAMSA strongly supports the goal | regulated discharges must be addressed by the
(Virginia of water quality improvement, VAMSA | wasteload allocation component of a TMDL. 40 CFR §
Municipal is concerned about over-emphasis in | 144(d)(1)(vii)(B) requires that permit conditions be
Stormwater the proposal on TMDLs and the many | consistent with the assumptions and requirements of

Association)

resource-intensive activities that are
triggered in response to TMDLs for
specific areas with the MS4 service
area. VAMSA is concerned, and we
assume the Department is aware, that
given the fiscal realities of finite
resources this TMDL emphasis will
come at the expense of other aspects
of local program development.
Accordingly, VAMSA recommends that
the final regulation be more consistent
with existing federal regulations and
guidance, which more specifically use
the iterative approach of focusing and
reassessing BMPs to meet the
minimum control measures and leading
toward the attainment water quality
standards. That approach is more
consistent with a manageable
process for enhancing MS4 Program
capabilities during what is only the
second of the three rounds of permits
for which EPA guidance stresses the
iterative BMP selection process
addressing the six minimum control
measures.

available TMDLs. Therefore, the General Permit must
address the TMDL. As numeric effluent limits are not
the most appropriate manner to address stormwater
discharges, EPA recommends that regulated MS4
water quality effluent limits will be in the form of BMPs.

The Code of Federal Regulations and the Virginia
Stormwater Management Regulations recognize the
necessity for the General Permit to address TMDLSs.
Specifically, 40 CFR 122.34(e)(2) and 4VAC50-60-
400(D)(2)(f)(5)(b) recognize that EPA and the Board
strongly recommend that until the evaluation of the
storm water program in 40 CFR 122.37 (December 10,
2012), no additional requirements beyond the minimum
control measures be imposed on regulated small MS4s
without the agreement of the operator of the affected
small MS4, except where an approved TMDL or
equivalent analysis provides adequate information to
develop more specific measures to protect water

quality.
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94 Michael Section 1240: General Permit Section | (B)(4) (formerly (B)(5)) encourages operators
Schaefer to participate in the TMDL Implementation Plan
(Virginia Section 1.B.5. — Similar to the TMDL development process. lItis believed to be appropriate
Municipal provisions that are applicable to to retain this encouragement.

Stormwater TMDLs that are in existence at the

Association) time permit coverage is issued, item 5 Flexibility has been added to Section | (B)(4) (formerly
regarding TMDL Implementation Plans | (B)(5)) to allow for the selection of BMPs of equivalent
should relate only to TMDL design and efficiency to those identified in a TMDL
Implementation Plans that are in implementation plan.
existence at the time permit coverage
is issued. “Shall incorporate” should be | The goal of an MS4 Program is the reduction of
changed “shall address.” Finally, the pollutants “to the Maximum Extent Practicable.” MEP is
whole concept of TMDL an effluent limitation for MS4s, and describes the
Implementation Plan-specified BMPs cumulative effect of a total MS4 Program. To interpret
must be linked to and qualified by the MEP as allowing each individual element of the MS4
overarching regulatory standard of MEP | Program to be implemented “to the Maximum Extent
(after “their MS4 Program Plan” insert “to | Practicable” is an incorrect interpretation of the
the maximum extent practical.” application of this effluent limitation.

95 Michael Section 1240: General Permit The language of Section I(B)(5) (formerly (B)(6)) has
Schaefer been amended to “to identify potential sources...”
(Virginia Section 1.B.6. Outfall instead of “to eliminate.”

Municipal Reconnaissance Procedures — This

Stormwater section requires the development

Association) and implementation of
reconnaissance procedures.
VAMSA has concerns regarding the
phrase “to eliminate the discharge.”
First, this phrase is confusing and out
of place in a provision that addresses
procedures for reconnaissance, not the
actions that might follow the
identification. Second, a binding,
blanket regulatory requirement to
“eliminate” irrespective of the technical
and financial feasibility of elimination is
inappropriate. Third, there are
circumstances where elimination
would not be pursued by the MS4
operation such as when the source is
a facility permitted and allowed by
DEQ to discharge where elimination
is not practical. For these reasons,
VAMSA recommends deleting the
phrase “to eliminate the discharge.” If
this phrase remains in this
reconnaissance section, that standard
contained therein should be “minimize”
(as stated in 1.B.7.) rather than
“eliminate.”

96 Michael Section 1240: General Permit Section I(B)(6) (formerly (7)) requires only that two
Schaefer samples be taken as a part of the site review (in other
(Virginia Section 1.B.7. Monitoring — This words, two total samples must be taken per facility
Municipal section requires an excessive amount | where potential discharges of the pollutant exist). This
Stormwater of monitoring and related expense. At | has been clarified in the language of the General

Association)

a minimum, VAMSA recommends this
section be revised to provide that

Permit and it is believed that this addresses much of
the concern of the comment.
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sampling and monitoring be performed
only if the source in question cannot be
eliminated.

97 Michael Section 1240: General Permit The language of Section I(B)(9)(a) (formerly (10)(a))
Schaefer has been amended to “with the assumptions of the
(Virginia Section I1.B.10.a. — The reference to TMDL WLA” in order to address the comment and
Municipal consistency of the discharge “with the maintain consistency with other sections of the General
Stormwater WLA” should be changed to “with the Permit.

Association) assumptions and requirements of the
WLA.” This language is taken from the
federal NPDES permit regulations at
40 CFR 8 122.44(d)(vii)(B). This
recommended language is helpful
because it is broader than the WLA
itself and thus incorporates other
relevant aspects of a TMDL, such as
approved implementation approaches
contained in the TMDL itself. For
example, the recently approved PCB
TMDL for the Lower Potomac River
includes additional provisions relevant
to implementation beyond the WLA,
and which are necessary to understand
the intended use and the means of
compliance with the WLA.

98 Michael Section 1240: General Permit The requirements of section 1I(B)(1), as written, define
Schaefer the measurable goals for a public education program.
(Virginia Section II.B.1. — All of the goals listed The program should be implemented with these
Municipal under B.1. (such as knowledge of measurable goals in mind. These measurable goals do
Stormwater individuals) are items that VAMSA not weaken the flexibility available to operators in
Association) members and other MS4 operators designing and implementing a program; however,

can work to “promote” but, because adding the language suggested by the comment would
they depend on the actions of third weaken the requirements of this section. The

parties (individuals, businesses, the suggested amendments have not been made.

public, etc.), they are not items that

operators can commit “to meet.”

Therefore, “to meet” should be

changed to “to promote.”

99 Michael Section 1240: General Permit The requested amendment has been made.
Schaefer
(Virginia Section II.B.1. In d, for “increased
Municipal range of diverse strategies,”

Stormwater “increased range of” should be

Association) deleted because effectiveness should
be the measure of performance as
opposed to an increased range for its
own sake.

100 | Michael Section 1240: General Permit Effective outreach should be tailored to the needs of
Schaefer particular target audiences. It is not believed that the
(Virginia Section II.B.1. In e, the goal should be language, as it is contained in the General Permit,
Municipal stated as “Effective outreach taking into | requires that the MS4 operator reach a specific
Stormwater consideration the needs of various, response action. The original language has been

Association)

diverse audiences.” Also in e, while
VAMSA supports effective outreach
to all audiences, the phrase “to
address viewpoints and concerns”

retained.
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should be deleted because this section
deals with public education and
outreach and is not intended to deal
with or reach specific response
actions. The phrase in question
mixes those two distinct concepts in a
manner that is beyond the proper
scope of this minimum control
measure.

101 | Michael Section 1240: General Permit The term “ensure,” as it is used in Section 11(B)(4)(a)(1),
Schaefer comes directly from 40 CFR 122.34(b)(4)(ii)(A). It also
(Virginia Section I1.B.4(a)(1) This is another refers to the necessity for an operator to possess
Municipal example of where it is inappropriate to | sanctions to ensure compliance with the Erosion and
Stormwater require the operator “to ensure” Sediment Control Law and Regulations, not that the
Association) because the operator cannot guarantee | operator would be in noncompliance with its MS4

that third parties will comply with local permit each time that a construction site operator
ordinances. As drafted, the operator violated the operator’s Erosion and Sediment Control
would be in noncompliance with the ordinance.

general permit if a developer fails to

comply with the operator’s (i.e., the

locality’s) erosion and sediment control

ordinance. Localities can promote

compliance by third parties and enforce

ordinances, but cannot ensure

compliance any more than, say, the

Virginia State Police can ensure that

no drivers exceed the posted speed

limits on state highways.

102 | Michael Section 1240: General Permit The term “ensure” has been changed to “require” as

Schaefer requested by the comment.
(Virginia Section 11.B.5(b)(4) — It is inappropriate
Municipal to require the operator to “ensure” The second part of (b)(4) is intended to relate that MS4
Stormwater adequate O&M of stormwater operators shall require that maintenance agreements
Association) management in new development or | provide the operators with the authority to take
redevelopment because the operator | enforcement action and/or perform the necessary
cannot control the acts or omissions of maintenance when a stormwater management facility is
third parties. VAMSA recommends neglected. 4VAC50-60-150 currently gives stormwater
changing “ensure” to “require.” Also, in | local programs the authority to perform necessary work
the last sentence of this section the to neglected stormwater management facilities. This
phrase “by the operator” is redundant | authority is being further refined by the Technical
and may be misread to imply that the | Advisory Committee that is assisting with a separate
operator is obligated to perform the regulatory action to amend Parts Il and Il of the VSMP
maintenance obligations of third Regulations.
parties. “By the operator” should be
deleted to clarify that the MS4
operator's obligation is to enforce
stormwater requirements and require
compliance, but to transfer the
responsibilities of third parties to
localities as a permit requirement
potentially subjecting the MS4 operator
to enforcement.

103 | Michael Section 1240: General Permit 4VAC50-60-150(E) requires periodic inspections of all
Schaefer stormwater management facilities. This includes
(Virginia Section 11.B.5(b)(5) — The requirement facilities upon which construction has been completed.
Municipal to conduct site inspections is a Localities shall either provide for inspections on an

30




Stormwater
Association)

construction concept, not post-
construction, and therefore should
be moved to I1.B.4. Also, this
inspection requirement is redundant
of 11.B.5(b)(4), which covers
inspections, and should be deleted for
this reason as well.

annual basis or in accordance with an Alternative
Inspection Program which ensures that the facilities are
functioning as needed. These requirements may be
further evaluated and refined by the Technical Advisory
Committee in a separate regulatory action underway to
revise Parts Il and Il of the VSMP Regulations.
Subsection (B)(5) is not redundant of (B)(4), as (B)(4)
contains requirements related to inspections by the
owners of stormwater management facilities, and (B)(5)
requires inspections by MS4 operators.

104 | Michael Section 1240: General Permit The current language of the permit clearly identifies
Schaefer what information is required to be reported. At this
(Virginia Section II.LE.2(j) — This section pertains | time, no set format is required. The Department
Municipal to data tracked under Section IB5 b intends to develop a database/reporting system for use
Stormwater (6) and (7). VAMSA is concerned by MS4 operators. Until such a system is developed, it
Association) about the requirement that this is preferred that reporting be achieved electronically, in

submittal be “in a database format Microsoft Word, Excel, or ASCII text delimited.
prescribed by the department.”
VAMSA understands this may relate
to pending or incomplete state
database development efforts and is
concerned about the ability to comply.
VAMSA recommends either
identifying the format at this time so
that the operator may begin
compliance efforts or deleting the
phrase regarding the currently
unidentified format.

105 | William D. There are many instances In cases where the term “ensure” is used in the General
Hicks throughout the regulations where Permit, it is expected that performing the action
(Northern jurisdictions are required to "ensure" | specified is a component of a program that meets the
Virginia compliance with the regulations. We | “Maximum Extent Practicable” standard. In meeting the
Regional object to the use of the word MEP effluent limitation, certain actions must be
Commission) "ensure" in regulations focused on achieved. For example, MS4 operators must ensure

meeting its objectives to the that Erosion and Sediment Control plan reviewers
maximum extent practicable. We become certified.

suggest changing the text to reflect

maximum extent practicable

standard.

106 | William D. 4VAC50-60 Section 1 Part B. Special Maximum extent practical is the technology based
Hicks Conditions. effluent limit in MS4 permits. The permit requires that
(Northern the operator of a regulated small MS4 must develop,
Virginia Where the regulations describe MS4 implement, and enforce a MS4 Program designed to
Regional operator obligations in relation to a reduce the discharge of pollutants from the regulated

Commission)

State Water Control Board-approved
total maximum daily load (TMDL), the
regulation does not reference the
maximum extent practicable (MEP)
standard required by the other
portions of the regulations. We
believe this to be an oversight and
should be addressed by modifying
4VAC50-60 &1 B. to read:

...The pollutant identified in a waste
load allocation as of the effective date
of the permit must be addressed to the

small MS4 to the maximum extent practicable (MEP), to
ensure compliance by the operator with water quality
standards, and to satisfy the appropriate water quality
requirements of the Clean Water Act and regulations.
When a TMDL wasteload is allocated to a permitted
discharge, it has been determined that the technology
based effluent limits are insufficient to protect water
quality and additional conditions are necessary. DCR
is required by federal regulation to incorporate the most
conservative and protective standards. As such, MEP
is not an applicable standard for the discharge of any
pollutant identified in a TMDL WLA.
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maximum extent practicable through
the measurable goals of the MS4
Program Plan...

107

William D.
Hicks
(Northern
Virginia
Regional
Commission)

4VAC50-60 Section Il B. 1.

e. Improved outreach program to
address viewpoints and concerns of
target audiences, particularly minority
and disadvantaged audiences as well
as special concerns relating to children;

and

While the effectiveness of messages
directed to minorities or disadvantaged
audiences (e.g. hearing impaired) is
affected by the language that the
message is conveyed, or the medium
by which the message is delivered, it is
unclear why stormwater
management messages directed to
children require "special concern."”
Without further explanation we
suggest that this section be modified
to state:

e. Improved outreach program to
address viewpoints and concerns of
target audiences with particular focus
on minorities, disadvantaged
audiences and minors.

The language cited by the comment has been
amended to read, “with a recommended focus on
minorities, disadvantaged audiences and minors.”

108

William D.
Hicks
(Northern
Virginia
Regional
Commission)

4VAC50-60 Section Il B. 3.

a. Develop, implement and enforce a
program to detect and eliminate illicit
discharges, as defined at 4VAC50-60-
10, into the requlated small MS4.

While MS4 operators will make great
efforts to detect and address illicit
discharges it is not expected that
such efforts can ensure the
"elimination” of those discharges. As
such we request that the language be
changed to read as follows:

a. Develop, implement and enforce a
program to detect and reduce illicit
discharges to the maximum extent
practicable, as defined at 4VAC50-60-
10, into the_ regulated small MS4.

40 CFR 122.34(b)(3) requires that operators of MS4s
develop, implement, and enforce a program to detect
and eliminate illicit discharges. The Board does not
have the authority to relax this requirement.

109

William D.
Hicks
(Northern
Virginia
Regional
Commission)

4VAC50-60 Section Il B. 5.

Post-construction stormwater
management in new development and
redevelopment. This section requires
localities to provide significant
information regarding "stormwater

The current language of the permit clearly identifies
what information is required to be reported. At this
time, no set format is required. The Department
intends to develop a database/reporting system for use
by MS4 operators. Until such a system is developed, it
is preferred that reporting be achieved electronically, in
Microsoft Word, Excel, or ASCII text delimited.
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management facilities." The Northern
Virginia localities request that VADCR
provides a standardized format for
reporting this and other data required
by the proposed regulations.

110 | Darryl Cook The revised regulations represent a While it is recognized that proper implementation of an
(James City major increase in work effort for the MS4 program in compliance with federal law and
County) program. It needs to be remembered regulations will require resources and staff time, the

that small localities generally do not General Permit has been drafted to allow for program
have staff or funds dedicated to the improvement while attempting to keep the expenditure
stormwater effort. The program as of resources as low as possible.

presented here could result in a major

enforcement effort for DCR as even the

larger small communities will need to

increase staff and other resources,

which will take time to get approved

through their budget processes.

111 | Darryl Cook As the regulations represent an 4VAC50-60-1240, Section lI(A) provides that MS4
(James City increase in work effort over the operators are to submit a schedule to develop and
County) program developed during the first implement programs to meet the conditions of the

permit cycle, there needs to be time General Permit. This allows operators to specify the
provided for the localities to not only amount of time that they believe is necessary to
update their MS4 program (as provided | accomplish needed work elements.

for in the 180 day period following the

effective date of the permit) but for

accomplishment of the actual work

elements. Itis unclear that this time

period for development of the actual

program elements is provided for in the

proposed regulations.

112 | Darryl Cook There are many items in the Section The references contained in the General Permit have
(James City 1240, Section Il - B, Minimum Control been placed there in order to provide easy access to
County) Measures that should be removed and | operators. When such references are “recommended,”

put into a guidance document rather their use is not mandatory and it does not harm the
than in regulations. Statements General Permit to have them included in the language.
referencing guidance documents such | The Department will provide updates to MS4 operators
as lines 1093, 1183, 1226, and 1411 in the future should these references change.

that use wording such as "may" or

"recommend" are better suited to be in

a guidance document that can be

updated more readily and easily than

regulations.

113 | Darryl Cook Integration of the TMDL requirements While the permit does require more than one
(James City into the permit is difficult to understand | modification of the MS4 Program Plan for certain
County) and will be difficult to implement. As | operators, the update required for a TMDL requires

read the regulations, if a TMDL for a
given watershed is approved before the
effective date of the permit, then the
operator will have 18 months to ensure
that the MS4 Program Plan in updated
to be consistent with the TMDL. This
then creates two possible
resubmissions of an MS4 Program
Plan; one 180 days after the effective
date of the permit to include any new
requirements of the revised regulations

only that modifications related to the applicable TMDL
be made, and does not require a full update of the Plan.

It is expected that MS4 operators will have adequate
legal authority to perform the updates necessary to
implement a program that addresses a TMDL.
Operators are not expected to take actions that they
lack the legal authority to perform.
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and another one 18 months after the
effective date of the permit to address
any TMDLs approved by the date of
the permit. A question here is will the
Phase Il communities have the
enabling legislation/authority to
implement the procedures and
strategies to address any MS4
Program weaknesses (line 1074)?
Virginia is a Dillon rule state and most
Phase Il localities are counties with
more restrictive charters than cities and
it would be a difficult situation for
counties to be in, with a permit
requirement that they might have
limited authority to address.

114 | Darryl Cook Land disturbing activity needs to be The definition for “land disturbing activity” contained in
(James City defined consistent with the state's the Regulations is taken from the Virginia Stormwater
County) erosion and sediment control act. (Line | Law (810.1-603.1 et seq.) and altering that definition

185) would require a statutory change.

115 | Darryl Cook There needs to be a definition of low The formal definition of Low Impact Development (LID)
(James City impact development as LID is is being developed through a separate regulatory
County) encouraged and implementation action. DCR believes that it is not appropriate to

tracked (see lines 1360 and 1388). include a formal definition of LID at this juncture.

This is a very broad concept and Therefore, the term “low impact development” has been

means different things to different removed from the General Permit and replaced with

people, therefore, this concept needs “structural and non-structural design technigues to

to be more defined to make it create a design that has the goal of maintaining or

meaningful to track and report on replicating functionally equivalent to the pre-

annually. development hydrologic regime.” This introduces the
concept of low impact development in a manner that
provides clarity and flexibility in definition for the
operators to incorporate into their programs.

116 | Darryl Cook The definition of "Maximum extent “Maximum extent practicable”, which is an iterative
(James City practicable" is going to be a difficult process of implementing, evaluating, and improving
County) definition to enforce. Itis a very BMPs, is an effluent limitation for MS4s set forth by

subjective standard as it depends on section 402 of the Clean Water Act. Neither the Act nor

someone's interpretation of which the Code of Federal Regulations, however, define this

BMPs are technically feasible and at term. The definition contained in the regulations is

what point costs become unreasonable | intended to provide some guidance to MS4 operators

and prohibitive. These concepts need | while still maintaining flexibility. References to

to be better defined either here or in “unreasonable and prohibitive” costs have been

the other stormwater regulations in removed from this definition.

order to avoid wide variations of

application of this standard around the | By implementing the MS4 program plan consistent with

state. the permit and evaluating and refining BMPs, operators
achieve compliance with the MEP standard.

117 | Darryl Cook Section 1210 - line 822, Section 1240 - | The permit date of July 1 was selected as a date that
(James City line 998, and Section Il E2- line 1480. would fit well with most permittees.

County) Start date of permit and reporting is to

be on July 1.

This is a good change to have the
activities and reporting done on a fiscal
year basis. That works well with other
reporting systems and program
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activities as the localities already
operate on that fiscal year basis.

118 | Darryl Cook Section 1220 - line 862 and following Subdivision (4) of 4VAC50-60-1220(C) refers to
(James City requires submitting written discharges that come as a result of emergency
County) explanations for circumstances that situations (i.e., motor vehicle accidents, weather, etc.)

prevented permit compliance. Itis and is necessary to prevent loss of life, injury or severe
unclear to what this is referring. Itis property damage.

under the general subparagraph

dealing with acceptable nonstormwater | The section outlines the types of situations that may
discharges but this paragraph seems to | occur that would constitute noncompliance with the

be referring to a more general situation | permit. Such explanations are required to be submitted
where permit compliance cannot be with the operator’s annual report for consideration by
met. Please clarify what this paragraph | the department and the Board.

is requiring.

119 | Darryl Cook Section 1240 - Section | 1 - line 1054 MS4 operators are expected to review their programs
(James City and following. for deficiencies in addressing TMDL WLASs each year
County) and include updates in their annual report.

What process is to be followed to
update the MS4 Program Plan to
address any deficiencies caused by the
TMDL? Will this be handled in the
annual report or a separate schedule?

120 | Darryl Cook Section 1240 - Section | 7a - line 1105. | Section | (6)(a) (formerly (7)(a) requires that two
(James City samples be taken once during the 5-year permit cycle.
County) Is the monitoring of outfalls a The language of this section has been amended to aid

requirement for every year of the in clarification.
permit or just once during the permit

cycle? It implies that the sampling is

for one year within the 5-year permit

cycle but it is unclear.

121 | Darryl Cook Section 1240 - item 8 - line 1125. The operator is expected to make a characterization of
(James City the discharge of the pollutant of concern on an annual
County) How will the annual characterization be | basis. This characterization is expected to include a

performed? If it is only required to characterization of the discharge from all MS4 outfalls,
perform monitoring for one year during | which is distinct from the separate requirement for

the permit cycle, the estimate will be sampling on operator-owned facilities. The permit
based on the same criteria each year, allows for flexible implementation of this process

land use and precipitation. This will not | through additional monitoring models or other methods.
be reflective of efforts taken to control In making this characterization, the operator should

the pollutant. This could be a major take into account land use, BMPs utilized and installed,
work effort without much positive any known pollutant removals, rainfall data, and any
benefit or at least without much basis in | other applicable factors. It is recognized that this
reality. It will be a very gross estimate | characterization may be fairly rudimentary in nature
and the variation will only be as a result | because of data limitations and variability in the system.
of changes in precipitation, not control

measures.

122 | Darryl Cook Section 1240 - Section Il - line 1171. The public comment period required to be held on the
(James City program plan is a method of implementing EPA’s April
County) It is unclear what the purpose of 16, 2004 memorandum entitled, “Implementing the

receiving public comments is given that
there is not time to address the
comments prior to submission. The
public is likely to not be well informed
on the program requirements or the
locality resources available to meet
those requirements. It might be more

Partial Remand of the Stormwater Phase 1l Regulations
Regarding Notices of Intent & NPDES General
Permitting for Phase Il MS4s,” which explains public
notice requirements that have been clarified as a result
of Environmental Defense Cen'gsr, et al. v. EPA, No.

70014 & consolidated cases (9 Cir., Sept. 15, 2003).
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useful to have a citizens group
established that can be informed about
the program requirements and help the
locality establish priorities for
implementation. This should be an
optional method to satisfy the public
comment requirement. The
requirement for a 30-day public
comment period also reduces the 180-
day timeframe to develop the revised
permit application to at most 150 days.

The time periods specified in Section Il (A) have been
removed. Requirements for public noticing of the MS4
Program Plan and modifications have been relocated to
minimum control measure 2, public involvement and
participation, located in Section Il (B)(2). While public
notice and opportunities for public comment are
required, no particular method or time frame is required
so long as any method employed is reasonably
calculated to give notice to the affected public. Copies
of all written comments received are required to be
submitted with the operator’s annual report as specified
in Section Il (E).

123 | Darryl Cook Section 1240 - Section Il, items Bla, b, | It is expected that as a part of the development of the
(James City ¢, d - lines 1190, 1193,1196, & 1200. Program Plan, including the elements cited by the
County) comment, operators will assess current progress on the

The requirement is to have increased required items in order to establish “benchmarks” to
involvement and knowledge of water which future progress can be compared.

quality initiatives. This should be

reworded as increased indicates that

there is some benchmark out there to

be exceeded but there is probably little

data on current involvement.

124 | Darryl Cook Section 1240 - item 3b - line 1232. 40 CFR 122.34(b)(3)(ii))(A) requires that a small MS4
(James City must “develop, if not already completed, a storm sewer
County) The change from all major outfalls to all | system map showing the location of all outfalls. . . “

known outfalls is a significant change State regulations and associated permits are required

to the program. There needs to be to be, at a minimum, as stringent as federal regulation.

some discussion of how much time will | The proposed permit change to require mapping of all

be allowed for accomplishment of this “outfalls” corrects a deficiency in the initial MS4 General

goal such as by the end of the permit Permit. There is no minimum size defined in the

cycle. Also, is there a minimum size federal regulations.

outfall intended here? There could be

some very small systems required The permit requirement states, “Develop, if not already

without a lower cutoff size. | would completed, and maintain, an updated & storm sewer

recommend at least a 15 inch pipe system map, showing the location of all known outfalls

size. of the requlated small MS4 including those physically
interconnected to a requlated MS4, the associated
surface waters and HUCs, and the names |ocations of
all impaired surface waters that receive discharges
from those outfalls.” There is no definitive timeline for
completion of mapping of all outfalls. DCR expects
operators to continue to progress in locating all outfalls.

125 | Darryl Cook Section 1240 - Sections Il B 5b(1)&(2) | The Virginia Erosion and Sediment Control Regulations
(James City require the development of strategies and the Virginia Stormwater Management Program
County) to minimize water quality and quantity regulations both provide authority for local governments

impacts from development activities.
James City County has a locally
developed program that is different
from the standard technology-based
program developed by DCR. Whether
it is in these regulations or the parts of
the regulation currently being
developed by a different TAC, there
needs to be flexibility for local

to adopt criteria more stringent than the State
requirements. As such, the flexibility exists.
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stormwater program criteria that meet
or exceed the state's requirements.

126 | Darryl Cook Section 1240 - Section Il E 2j - line The tracking of all permanent BMPs for MS4s that
(James City 1502. discharge to the Chesapeake Bay watershed was a
County) requirement of the previous MS4 General Permit.

The tracking of all known BMPs in a Operators located in the watershed that held coverage
database format developed by the under the previous General Permit should currently
Department will be a major work effort | have this information compiled. The Department is
even for localities such as ours that committed to working with operators in the

already have this information in a development of the database and with enabling the
database. The entering of data on conversion of data into that database to be achieved
about 500 BMP facilities, as James with as little difficulty as possible.

City County has, into a database with

the required information will take

considerable time and research.

127 | Leon The proposed MS4 permit does not MS4 operators are required to design and implement
Szeptycki do enough to require and assure that | an MS4 program that will reduce pollutants to the
(University of stormwater discharges not cause or maximum extent practicable, protect water quality, and
Virginia), contribute to exceedances of water satisfy the appropriate water quality requirements of the
Devin Huseby | quality standards as required by Clean Water Act. In response to comments received
(University of Section 301(b)(1)(C) of the Clean on the proposed general permit, language has been
Virginia) Water Act ("CWA") and implementing added to clarify that implementation of this program

regulations. This is particularly true for provides for reasonable further progress toward
discharges into impaired waters that do | attainment of applicable water quality standards, which
not yet have an applicable TMDL. is consistent with the position expressed by EPA in 64
FR 68731 (December 8, 1999).
See also Notes #1 and #2 below.

128 | Leon 64 Fed. Reg. 68722, 68790 (1999). The | The language of the amended General Permit requires
Szeptycki prohibition against permitting discharges | that the operator's MS4 Program be designed and
(University of which contribute to water quality implemented to ensure compliance by the operator with
Virginia), standards violations is not limited to water quality standards. Implementation of the
Devin Huseby | situations where TMDLSs have been program is compliance by the operator. This is
(University of approved. See, 40 C.F.R. 8 122.4(d); believed to comply with the requirements of the cited
Virginia) Arkansas v. Oklahoma, 503 U.S. 91, 105 | cases as they apply to Phase Il MS4s.

(1992); In Re Government of the
District of Columbia Municipal Separate
Storm Sewer System, NPDES Appeal
Nos. 00-14&01-09, 335 (2002).

The draft permit currently includes no
language implementing these
requirements.

129 | Leon The lack of mandated compliance with The iterative process set out by the General Permit
Szeptycki water quality standards and a meets federal requirements. The federal law and
(University of supporting administrative record regulations dictate that an MS4’s program plan will be
Virginia), demonstrating compliance is contrary to | administered through an iterative BMP process that is

Devin Huseby
(University of
Virginia)

40 C.F.R. § 122.4(d). In In Re
Government of the District of Columbia
Municipal Separate Storm Sewer
System, the Environmental Appeals
Board (EAB) remanded an MS4 permit
for Washington, D.C. because the EPA
had not demonstrated that the
permit's BMPs would be sufficient to
ensure compliance with applicable
water quality standards. The EAB held

employed by an MS4 Program Plan that requires
evaluation and refinement of BMPs to reduce all
pollutants to the maximum extent practicable, to protect
water quality, and to satisfy the appropriate water
quality requirements of the Clean Water Act. It may
take a several years or permit cycles to refine BMPs or
to select the most appropriate BMPs to achieve the
goals of the permit. It should be noted that the
efficiencies of certain BMPs improve over time as the
MS4 Program matures and time must be given for the
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that a MS4 permit must ensure
compliance with water quality standards
and that EPA could not issue the D.C.
permit because "we find nothing in the
record, apart from District's section
401 certification, that supports the
conclusion that the Permit would, in fact,
achieve water quality standards."

actual BMPs to be evaluated.

130 | Leon One approach, already used in other The General Permit does address potential violations of
Szeptycki stormwater permits in Virginia, would be | water quality standards in its design process. The
(University of for the language of the permit to prohibit | iterative BMP process that is employed by an MS4
Virginia), discharges that contribute to violations of | Program Plan requires evaluation and refinement of
Devin Huseby | water quality standards and demand BMPs to reduce all pollutants to the maximum extent
(University of individual review of the discharges that | practicable, to protect water quality, and to satisfy the
Virginia) potentially violate water quality appropriate water quality requirements of the Clean

standards and a greater effort from Water Act. Section | of the General Permit additionally
the permit holder. Without such contains requirements for situations where a TMDL
language, in the event DCR, DEQ, or WLA has been assigned. MS4 operators are

the MS4 operator learns that a discharge | additionally required to consider impaired waters in

is contributing to a WQS violation, the putting together their plan. All of these requirements
MS4 operator will have no obligations to | must be considered by MS4 operators seeking
improve its program. coverage under the General Permit.

131 | Leon Possible language to ensure such The language of the amended General Permit requires
Szeptycki compliance could easily be borrowed that the operator's MS4 Program be designed and
(University of from other Virginia stormwater implemented to ensure compliance by the operator with
Virginia), regulations. For instance, 4 VAC 50-60- | water quality standards. Implementation of the

Devin Huseby
(University of
Virginia)

430, requires Virginia Stormwater
Management Program permits to contain
limitations which "must control all
pollutants... which ...may be discharged
at a level that will cause, have the
reasonable potential to cause, or
contribute to an excursion above any
Virginia water quality standard,
including Virginia narrative criteria for
water quality.” Similarly, the general
permit for stormwater discharges
from construction sites, 4 VAC 50-60-
1170, § I(H), states that "[i]f there is
evidence indicating that the stormwater
discharges authorized by this permit
are causing, have the reasonable
potential to cause, or are contributing to
an excursion above an applicable
water quality standard, or are causing
downstream pollution,” the permittee is
subject to enforcement action or must
obtain an individual permit. In
particular, the language requiring an
individual permit if discharges "are
causing, have the reasonable potential
to cause, or are contributing" to water
quality standards violations would
require DCR and the MS4 to work
together to develop an individual permit
that would include BMPs and other

program is compliance by the operator. This is
believed to comply with the requirements of the cited
cases as they apply to Phase Il MS4s.
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measures sufficient to eliminate the
MS4's contribution to the violation.

132

Leon
Szeptycki
(University of
Virginia),
Devin Huseby
(University of
Virginia)

At a minimum, Virginia should adopt an
approach similar to that taken by the
state of Washington to avoid the
violation of water quality standards
when a TMDL has not yet been
established. The small MS4 permit
could do this by first stating that a
violation of water quality standards is
prohibited. Second, the permit should
require those MS4s that are
discharging into a water impaired
under the bacterial or general
benthic standards, or the immediate
tributary of such an impaired water, to
monitor their effluent and the receiving
waterbody. If the results of the
monitoring indicate that the MS4 is
causing or contributing to the
impairment, the MS4 should be required
to notify DCR of this fact. This
notification should then trigger the same
sort of adaptive management that the
proposed permit currently requires in
the event that a TMDL is issued. For
instance, the MS4 should be required to
update its MS4 Program Plan and
BMPs and continue monitoring to
assess whether the effluent is still
contributing to the water quality
standards violation. The goal of any
remedial measures would be to bring the
MS4 into compliance with water quality
standards.

See Note #2 below.
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Leon
Szeptycki
(University of
Virginia),
Devin Huseby
(University of
Virginia)

A potentially better approach would be
for MS4s discharging into impaired
waters to be subject to numeric
effluent limits that are consistent with
water quality standards. This would
provide more certainty to permit holders
and allow limits to be tailored to ensure
preservation of existing uses and
water quality. Numerical effluent
limitations are the most efficient and
only assured method of achieving water
quality standards. While BMPs are
technically 'effluent limits' for the
purposes of § 122.44(d), numerical
effluent limitations are preferable, as
compliance with such a limitation will
guarantee that a municipality is meeting
their MS4 obligations.

See Notes #1 and #2 below.
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Leon
Szeptycki
(University of

In addition to the protection of water
quality standards, the use of numerical
effluent limitations would give

See Note #1 below.
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Virginia),
Devin Huseby
(University of
Virginia)

municipalities an easily identifiable
target by which they can gauge their
compliance with the MS4 permit.
Without numerical limitations, more work
must be done to guarantee that the
required BMPs will in fact ensure
compliance with

water quality standards. The use of
numerical effluent limitations would set
clear benchmarks for municipalities
covered by the permit, making their
MS4 programs easier to design,
administer, and evaluate.
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Leon
Szeptycki
(University of
Virginia),
Devin Huseby
(University of
Virginia)

For the same reasons that numerical
effluent limitations should be used to
ensure compliance with water quality
standards, such limitations should be
used to implement applicable TMDLSs.
The proposed permit does contain a
procedure, including evaluation and
monitoring, to implement applicable
WLAs in a TMDL. The permit falls short
of making WLAs fully mandatory
through a numeric effluent limitation,
as would be the case for any other
VPDES permit holder. The only way
to guarantee that a TMDL will be met
is to assign WLASs to municipal
stormwater discharges and then to
incorporate the WLAs as effluent
limitations into the MS4s permit
authorization.

See Note #1 below.
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Leon
Szeptycki
(University of
Virginia),
Devin Huseby
(University of
Virginia)

Without numerical effluent limitations,
it would be exceedingly difficult to
determine whether and how a
municipality could meet is numerical
obligations under a TMDL. Relying
solely on BMPs would require
monitoring, studies, and a robust
administrative record to demonstrate
that the BMPs will result in compliance
with the WLA. Although the adaptive
management approach in section I(B)
of the draft permit is a positive step
forward in implementation of TMDLSs for
MS4s, it will not ensure the compliance
with WLAs needed to actually restore
impaired waters.

See Note #1 below.
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Leon
Szeptycki
(University of
Virginia),
Devin Huseby
(University of
Virginia)

The draft permit also fails to prohibit
new discharges into impaired waters
not covered by TMDLs. As
populations grow, new MS4s will
seek coverage under the permit. In
addition, existing MS4s may develop
new discharges. Currently, the
proposed permit contains no

The Virginia Stormwater Management Regulations, in
4VAC50-60-310(C)(9), prohibit the issuance of a VSMP
permit to a “new discharge” unless certain conditions
are met. This prohibition/qualification applies to all
stormwater discharges and is to be considered in
determining whether or not a permit may be issued; it
does not need to be included in the language of the
General Permit itself.
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language prohibiting such new
discharges to impaired waters.
However, the Clean Water Act and
implementing regulations prohibit any
permit that authorizes a new discharge
(of the relevant pollutant) into an
impaired water. In Friends of Pinto
Creek v. U.S. EPA, the court overturned
the issuance of an NPDES permit to a
mining company, which had planned on
discharging copper pollutants into a
creek that violated the applicable
standard for copper. The U.S. EPA
had granted an NPDES permit for the
discharge on the condition that the
mine operators offset the copper
effluents through remediation of copper
loading from an upstream inactive
mine." The court held that 40 C.F.R.
122.4(i) "is very clear that no permit
may be issued to a new

discharger if the discharge will
contribute to the violation of water
quality standards." The court found that
the only exception allowed by the
regulations is when a TMDL has been
issued for the impaired water, there are
sufficient existing pollutant load
allocations to allow the discharge, and
existing dischargers into the impaired
water are subject to compliance
schedules designed to bring the
segment into compliance with
applicable water guality standards.

4VAC50-60-10 and 4VAC50-60-420 define what
constitute “new discharges” for purposes of the
Regulations.

138 | Leon The MS4 permit cannot authorize new The Virginia Stormwater Management Regulations, in
Szeptycki discharges to impaired waters and this 4VAC50-60-310(C)(9), prohibit the issuance of a VSMP
(University of should be made clear on the face of the | permit to a “new discharge” unless certain conditions
Virginia), permit. Any new discharges into are met. This prohibition/qualification applies to all
Devin Huseby | impaired waters should be subject to stormwater discharges and is to be considered in
(University of individual permitting or other increased | determining whether or not a permit may be issued; it
Virginia) review to ensure that such discharges does not need to be included in the language of the

will not contribute to the impairment. General Permit itself.

139 | Leon The draft permit fails in any way to The Tributary Strategies do not account for many of the
Szeptycki implement the Commonwealth's BMPs that are employed by MS4s. The iterative
(University of Chesapeake Bay Nutrient and Sediment | process followed by MS4s does require that BMPs be
Virginia), Reduction Tributary Strategy, thereby employed and refined that will result in load reductions.

Devin Huseby
(University of
Virginia)

missing a critical opportunity to use the
general permit as a means to implement
the pollution reductions allocated by
the Tributary Strategy to municipal
run-off. The general permit should
require each MS4 operator to implement
its fair share of the urban best
management practices and pollution
reductions set out in the applicable
Tributary Strategy.

Impaired waters are required to be considered by MS4
operators in developing their MS4 Program Plan
(4VAC50-60-1240, Section II).

The Tributary Strategies have been implemented in the
General Permit where appropriate. The General Permit
requires consistency with the Virginia Erosion and
Sediment Control Law and the Virginia Stormwater
Management Law, both of which are goals of the
Tributary Strategies.
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For a response regarding Tributary Strategies
generally, see Note #3 below.

140 | Leon It does not appear that DCR has met its | With respect to Tributary Strategies generally, see Note
Szeptycki commitment to examine MS4 permits #3 below.
(University of with the respect to the Tributary
Virginia), Strategies and there is no basis for The iterative process required by the General Permit
Devin Huseby | assessing whether the programs (and the federal and state MS4 regulations) requires
(University of required by the draft permit will evaluation and refinement by MS4 operators to
Virginia) implement BMPs at the level needed for | determine the suitability and effectiveness of selected
the State to meet its obligations to BMPs, and the modification and/or substitution of those
restore water quality in the Bay. If those | BMPs where determined necessary and appropriate.
BMPs and related programs continue to | The General Permit requires consistency with the
be inadequate, the permit establishes no | Virginia Erosion and Sediment Control Law and the
follow-up, mandate, or consequences for | Virginia Stormwater Management Law, both of which
improving BMP implementation. are goals of the Tributary Strategies. Non-compliance
with the General Permit and its requirements can result
in enforcement action.

141 | Leon Federal guidance suggests that MS4 | See Notes #2 and #3 below.

Szeptycki Permits should be modified where

(University of "information indicates that water quality

Virginia), considerations warrant greater attention

Devin Huseby | or prescriptiveness in specific

(University of components of the municipal program.”

Virginia) The impairment of the Bay seems to a
situation that would warrant greater
attention than usual, and the Tributary
Strategies are an ideal vehicle for
accomplishing this goal.

142 | Leon The Tributary Strategy is a TMDL-like See Note #3 below.
Szeptycki program and it should be given effect in
(University of the permit similar to actual TMDLs. In
Virginia), order to further Virginia's goals under
Devin Huseby | the Agreement, the State should
(University of incorporate the Tributary Strategies
Virginia) directly into the MS4 permit. An efficient

way to accomplish this would be to
require each municipality to implement
a proportionate share of their particular
watersheds urban BMPs.

143 | Constance I question the definition of “physically That is the intent of the definition.
Bennett (York | interconnected” especially as it applies
County) to Counties. VDOT maintains all

roadway drainage systems and they
are interconnected to the Counties’
systems throughout. Is that the intent
of the definition?

144 | Constance Under Sec. | B 8 and 10 reference is The requirement for the estimate of stormwater
Bennett (York | made to stormwater discharges in discharged to be expressed in gallons has been
County) gallons. Stormwater is usually changed to cubic feet.

measured in cubic feet per second as a
flow, is it intended to then convert flow
to volume?

145 | Constance Under Section Il A it states that our The public comment period required to be held on the
Bennett (York | program plan must have a public program plan is a method of implementing EPA’s April
County) comment period prior to submittal. 16, 2004 memorandum entitled, “Implementing the
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Since the program plan is required by
state and federal laws, what is the
purpose of public comment on it. We
are already required by law to hold
public comment for ordinance changes
and make the program available for
public view. It seems like another
unnecessary step to go through.

Partial Remand of the Stormwater Phase Il Regulations
Regarding Naotices of Intent & NPDES General
Permitting for Phase Il MS4s,” which explains public
notice requirements that have been clarified as a result
of Environmental Defense Cen'%ar, et al. v. EPA, No.

70014 & consolidated cases (9 Cir., Sept. 15, 2003).

146 | Constance Under Section Il B 3 reference is made | The reference cited in the comment and others have
Bennett (York | to the EPA guidance manual. Is it been placed within the General Permit in order to
County) appropriate to list this specifically in the | increase operator awareness and to allow for easy

regulations. If the document changes, | access. Should these references change, the

do the regulations need to be Department will place updated references in guidance

changed. Other documents are or on its website. As these materials are merely

referenced elsewhere. references for the convenience of operators, the
regulations would not need to be changed if these
documents change.

147 | Constance Section Il B 3 b. again references Section Il (B)(3)(b) requires operators to develop a map
Bennett (York | physically intereconnected systems for | showing all known outfalls, including those owned or
County) mapping. Does this mean we must operated by the operator that are physically

include VDOT systems in our interconnected to another regulated MS4. This would
mapping? Is DCR going to require include outfalls that discharge directly into a VDOT
them to provide this information to system (it should be noted that “outfalls” does not
localities? (It seems to say that in g.) include conveyances that only function to connect two
segments of the same surface water; thus, a simple
road crossing would not be considered a physically
interconnected outfall if there is no discharge to another
system). As pointed out by the comment, however,
MS4s are required in subsection (g) to notify other
MS4s to which they are physically interconnected.

148 | Constance | have another concern with regard to The timeframes set in the General Permit for actions to
Bennett (York | the time period expected to implement | be completed are believed to be reasonable and
County) these changes. It has taken us 5 years | achievable by permittees. The mapping of all outfalls

to get to this point, with the additions of | does not have a timeframe associated with it;

the TMDL and monitoring reasonable progress is expected on achieving this goal

requirements, as well as mapping and | except in cases where a TMDL WLA applies. In TMDL

inspection of all outfalls, it may be situations, outfall reconnaissance is required over a

unrealistic to expect these in a short five-year cycle, with annual requirements depending

period of time. Especially as budgets upon the number of outfalls that the MS4 has that

and programs are planned in discharge to the surface water identified in the WLA.

jurisdictions. This flexibility is provided as a means to address
budget issues experienced by permittees. It is also
expected that outfall reconnaissance and mapping can
be conducted in a complimentary fashion in many
cases.

149 | Linda Even The six Minimum Control Measures It is understood that not all permit conditions may be

(MCMs) in the proposed rule are the
same as those in our recently expired
permit. However, this proposed rule
further dictates (“The operator
shall...”), for each MCM, specific
actions, not all of which are relevant to
all facilities.

For example, In MCM3,
“The MS4 Program shall effectively

applicable to all small MS4s, due to the varying types of
small MS4s that exist (i.e., counties, cities, towns, state
institutions and agencies). Small MS4s will not be
expected to comply with permit conditions that they
cannot comply with due to their nature (i.e., a research
facility cannot enact a local ordinance, but may
accomplish many permit objectives through the
adoption of policies and procedures). MS4 operators
do have the ability to apply for an individual permit for
their discharge if they believe necessary.
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prohibit, through ordinance or other
regulatory mechanism, nonstormwater
discharges...” Non-municipal systems
regulated via this permit do not have
regulatory mechanisms at their
disposal and could not comply with that
and some of the other dictated control
measures.

‘Shall’ statements that have no benefit
and/or applicability should be able to
be satisfactorily addressed by saying
NOT APPLICABLE in the action
determination.

150 | Linda Even The permit is relatively prescriptive in While the General Permit does strengthen and further
its implementation language, and takes | define the expectations for an MS4 program, the
away much of the flexibility in defining flexibility of BMP selection by the operator has been
BMPs that best suit each facility. Each | retained except where consistency with a state law is
of the six MCMs has 3 to 9 specific required (such as construction site stormwater runoff
requirements that must be addressed control, which requires consistency with the Virginia
in a draft Plan. It would be preferable, | Erosion and Sediment Control Law and Regulations).
and more reasonable, to allow each In the development of an MS4 Program Plan, the
MS4 to select a subset of the operator is permitted to determine the BMPs to be
prescribed actions, or to prescribe only | employed to fulfill the requirements of the six minimum
a few essential actions and make the control measures.
others subject to review and selection.
151 | Kristel Regarding the Definition of “MEP” — In | The definition of “Maximum extent practicable”
Riddervold addition to being able to reject BMPs contained in 4VAC50-60-10 has been amended to
(City of due to their technical infeasibility or specify that, “MEP is achieved, in part, by selecting and
Charlottesville) | being cost prohibitive or unreasonable, | implementing effective structural and nonstructural best
they should also be rejected if they are | management practices (BMPs) and rejecting ineffective
not appropriate. best management practices (BMPs) and replacing them
with effective best management practices (BMPs).” Itis
believed that this amendment addresses the concern
raised by the comment.
152 | Kiristel Regarding the definition of “runoff” or The General Permit regulates discharges to surface
Riddervold “stormwater runoff” — this water should | waters. Modification of the definitions of “runoff” or
(City of not have to hit a waterway before it is “stormwater runoff” is believed to be inappropriate for
Charlottesville) | considered either of these terms. this regulatory action but will be considered in another
ongoing regulatory process to revise Parts Il and IlI
(stormwater management technical criteria and local
programs).
153 | Kiristel Regarding the definition of See the response to comment 152 above.
Riddervold “stormwater” — see comment above
(City of (does it have to reach a waterway to be
Charlottesville) | considered).
154 | Kiristel Question the existing definition of “state | The term “state waters” is understood to include
Riddervold waters” including water under the groundwater, in addition to other waters. It is of note,
(City of ground...does this mean groundwater however, that the usage of the term “state waters” in
Charlottesville) | or water running through a conveyance | the General Permit is limited; rather, the term “surface
system. waters” is more generally used.
155 | Kristel Clarification of the term “physically The definition of the term “physically interconnected”
Riddervold interconnected” is needed. Does this contained in 4VAC50-60-10 includes direct discharges
(City of mean hard pipe connection only or from one MS4 to another. An outfall to a stream that

Charlottesville)

does it also include connections via
surface waters (flow from a pipe in one

later is captured as a part of another MS4 would not be
considered a direct discharge, thus the two systems
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MS4, into a stream, back into a pipe in
another MS4)

would not be considered to be physically
interconnected.

156 | Kristel Section 1220.C.4 - Remove the word The word “is” has been retained. Subdivision (C)(4)
Riddervold “is” in the following phrase “The must be read in relation to the opening paragraph of
(City of discharge of materials resulting from a | subsection (C).
Charlottesville) | spill is necessary to prevent....”
157 | Kristel Section I.B — General concern about The Board and the Department are aware of the fiscal
Riddervold the impact on limited resources of concerns of MS4 operators, and the General Permit
(City of extensive requirements on the operator | has been drafted to reduce fiscal impacts to the
Charlottesville) | when TMDL waste loads are allocated | greatest extent possible while still ensuring compliance
to an MS4, especially related to with the Clean Water Act and the protection of water
monitoring (Section 1.B.7). quality. Examples of this consideration can be found in
the monitoring requirements of the General Permit,
which generally require evaluation and outfall
reconnaissance rather than end-of-pipe effluent
monitoring or ambient monitoring.
158 | Kristel Section I.B.5 — the term “shall Additional flexibility has been built into section | (B)(5),
Riddervold incorporate applicable BMPs” should which now includes the statement that “The operator
(City of be changed to “shall consider may choose to implement BMPs of equivalent design
Charlottesville) | incorporation of applicable BMPs”...this | and efficiency instead of those identified in the TMDL
would provide the opportunity for the implementation plan, provided that the rationale for any
operator to use the MEP process to substituted BMP is provided and the substituted BMP is
identify those BMPs that are feasible, consistent with the TMDL and the WLA.”
cost effective, and appropriate.
159 | Kiristel Section I.B.6 — The term “eliminate” The requirement for the “elimination” of discharges in
Riddervold may be too absolute versus what, by Section | (B)(6) has been amended to a requirement for
(City of definition, a WLA is. The term the discharge to be “reduced” in a manner consistent
Charlottesville) | “minimize” would be more appropriate. | with the TMDL.
160 | Kristel Section I1.B.5(b)(4) — In some cases, Recorded maintenance agreements and inspection
Riddervold the phrase “requiring the owner to schedules are necessary to ensure that owners of
(City of develop a recorded inspection individual structural stormwater management facilities
Charlottesville) | schedule” may be too prescriptive. retain responsibility for the inspection and maintenance
Why would this be needed if an of those facilities following construction. Without such
operator has an inspection program agreements, there is no mechanism by which private
owners may be obligated to perform inspections and
needed maintenance.
161 | Kristel Section I11.J — Question the applicability | Section Il of the General Permit is language that is
Riddervold of the “Notice of planned changes” text | required to be included in all NPDES (including VSMP)
(City of to this general permit. permits. The subsections of Section Il (J) that may not
Charlottesville) be applicable to regulated small MS4s do specify that
notice is required only when new or amended
standards are applicable to the permit holder.
162 | Carmen The DCR issues stormwater permits, Although they are several Acts contained within the
Pascarosa but does not have any input of the Code of Virginia that are overseen by separate,

clearing of CBPA buffers, which cause
a direct increase in stormwater runoff.

independent Boards, the Department of Conservation
and Recreation is responsible for implementation of
both the Virginia Stormwater Management Act and the
Chesapeake Bay Preservation Act. The Virginia Soil
and Water Conservation Board provides oversight on
the development and implementation of stormwater
management regulations under the Virginia Stormwater
Management Act. It does not have authority to
implement the Chesapeake Bay Preservation Act,
which is overseen by the Chesapeake Bay Local
Assistance Board.
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163 | Thomas Fore Too little is being done to address The Department of Conservation and Recreation is
stormwater runoff. This is a major committed to protecting the Commonwealth’s water
source of pollution. resources. This is evident through the proposed

issuance of this more refined general permit, the on-
going development of more restrictive stormwater
management regulations, and the continued
consolidation of stormwater programs.

164 | Grace Moran Please ensure that the standards for The Department believes that the proposed permit
stormwater treatment exceed those better refines the expectations of MS4 programs and
that are currently in place. requires additional effort where TMDLs have

determined that stormwater runoff has impacted water
quality.

165 | David Harter Restore plant life and wetlands to The purpose behind this permit is to ultimately protect
watersheds whose shores have been the water quality of our rivers, streams, wetlands and
mutilated by industry and other bays. The proposed permit is not a panacea for all
destructive actions. water resource issues but addresses the issue of

stormwater runoff from municipal separate storm
sewers within the context of existing federal and state
law.

166 | David Harter Innovate civil engineering projects to It is important that the regulated community have
include wetlands plants which can clear | flexibility to implement those types of BMPs that are
water of some pollutants before it most appropriate to the community in order to meet the
reaches storm drains. conditions of the permit. Innovative civil engineering

projects such as discussed are allowable under this
permit.

167 | David Harter Help farmers gain knowledge of and Agricultural practices are largely exempted from the
access to new agricultural methods Clean Water Act. Inclusion of any agricultural
which are environmentally safe and do | requirements is not applicable under this permit. The
not include algae-encouraging Department, however, does administer the
fertilizers. Commonwealth’s Agriculture Cost Share BMP

program, which focuses on improving water quality
from an agricultural standpoint, and does administer the
Commonwealth’s Nutrient Management program.

168 | Max Stieglitz Include specific numeric pollution limits. | With regard to specific numeric pollution limits, see
These limits are necessary to ensure Note #1 below.
that clean up plans are achieved.

Establish an overall municipal cap and | The establishment of an overall municipal cap through
end-of-pipe water quality standards. the General Permit is inappropriate. The General
Require seasonal monitoring for these | Permit regulates the MS4 system, and not the entire
limits. jurisdiction, as the MS4 system may not serve the
entire locality.
With regard to the monitoring requirements contained in
the General Permit, see comment #176 below.

169 | Max Stieglitz Prohibit the installation of any new The purpose of the MS4 General Permit is to regulate
additional direct (piping) discharge of the discharge coming from an MS4 system. Limiting
stormwater to surface water streams, the number of discharges is beyond the regulatory
rivers, or the bay. authority that guides the development of the language

of the General Permit.

170 | Max Stieglitz Identify surface waters and require The proposed permit is issued under the Clean Water

mandatory riparian buffers with new
development and roadways.

Act, National Pollutant Discharge Elimination System
program. The MS4 program regulates pollutant
discharges from MS4 systems, and is not a land use or
zoning program. While riparian buffers should be
considered in the development of any comprehensive
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water quality protection program, their inclusion in a
water quality discharge permit is believed to be beyond
the authority of the MS4 General Permit.

171 | Max Stieglitz Establish stiff DCR penalties for While the Virginia Stormwater Management Act (810.1-
stormwater violations with higher fines | 603.1 et seq.) does provide for the development of a
for repeat violators. Require municipal | schedule of civil penalties by the Virginia Soil and
localities to utilize stiff monetary Water Conservation Board, this action is not the
penalties against violators. (currently appropriate forum for the development of such a
my county can only fine 100.00/day, schedule. Rather, a schedule of civil penalties is one
that's a joke) topic that will be considered in a separate regulatory

action by the Board.

172 | Christopher We have one water body that has been | Permit requirements regarding TMDL WLAs are

Blakeman preliminarily listed for PCBs but has not | applicable only to those TMDLs approved by EPA and
(City of been determined to be a wasteload the State Water Control Board as of the permit’s
Roanoke) issue. Is that something we would see | effective date. In order for this draft to cover TMDLs
in these regulations? established after the effective date, the permit must be
reopened in accordance with the appropriate federal
and state regulations.
173 | Christopher You have some guidance The Department has TMDL watershed coordinators
Blakeman recommending that we collaborate with | that participate as shareholders in the development of
(City of DEQ with regard to the development of | TMDLs and TMDL Implementation Plans. In some
Roanoke) the implementation plan. Will there be | instances, the Department develops TMDL
a local or DCR representative involved | Implementation Plans.
in that process? How does that affect
our stormwater management program? | All localities are greatly encouraged to participate in
development of both the TMDL and the Implementation
Plan. The potential impact on a particular stormwater
management program is dependent upon various
parameters including the impairment, its causes, local
government participation in development of the
documents and to what extent the stormwater
management program has previously addressed its
discharge. At a minimum, discharges from the MS4
must meet the conditions listed in the General Permit.
174 | See Include specific numeric pollution limits. | Section 301 of the CWA requires that discharger
commentor list | These limits are necessary to ensure permits include effluent limitations necessary to meet
at end of that clean up plans are achieved. State or Tribal WQS. Section 502 defines "effluent
document limitation" to mean any restriction on quantities, rates,

and concentrations of constituents discharged from
point sources. The CWA does not say that effluent
limitations need be numeric. As a result, EPA and
States have flexibility in terms of how to express
effluent limitations.

EPA has, through regulation, interpreted the statute to
allow for non-numeric limitations (e.g., "best
management practices” or BMPs, see 40 CFR 122.2) to
supplement or replace numeric limitations in specific
instances that meet the criteria specified at 40 CFR
122.44(Kk). This regulation essentially codifies a court
case addressing stormwater discharges. NRDC v.
Costle, 568 F.2d 1369 (D.C. Cir. 1977). In that case,
the Court stated that EPA need not establish numeric
effluent limitations where such limitations were
infeasible.
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For municipal stormwater discharges in particular, the
current use of system-wide permits and a variety of
jurisdiction-wide BMPs, including educational and
programmatic BMPs, does not easily lend itself to the
existing methodologies for deriving numeric water
quality-based effluent limitations. These methodologies
were designed primarily for process wastewater
discharges, which occur at predictable rates with
predictable pollutant loadings under low flow conditions
in receiving waters. Using these methodologies,
limitations are typically derived for each specific outfall
to be protective of low flows in the receiving water.
Because of this, permit writers have not made wide-
spread use of the existing methodologies and models
for stormwater discharge permits. In addition, wet
weather modeling is technically more difficult and
expensive than the simple dilution models generally
used in the permitting process.

Potential problems of incorporating inappropriate
numeric water quality-based effluent limitations rather
than BMPs in stormwater permits at this time are
significant in some cases. Deriving numeric water
quality-based effluent limitations for any NPDES permit
without an adequate effluent characterization, or an
adequate receiving water exposure assessment (which
could include the use of dynamic modeling or
continuous simulations) may result in the imposition of
inappropriate numeric limitations on a discharge.
Examples of this include the imposition of numeric
water quality criteria as end-of-pipe limitations without
properly accounting for the receiving water assimilation
of the pollutant or failure to account for a mixing zone (if
allowed by applicable State or Tribal WQS). This could
lead to overly stringent permit requirements, and
excessive and expensive controls on stormwater
discharges, not necessary to provide for attainment of
WQS. Conversely, an inadequate effluent
characterization could lead to water quality-based
effluent limitations that are not stringent enough to
provide for attainment of WQS. This could result
because effluent characterization and exposure
assessments for discharges with high variability of
pollutant concentrations, loadings, and flow are more
difficult than with process wastewater discharges at low
flows.

For additional discussion, see also Note #1 below.

175

See commentor
list at end of
document

Localities in the Chesapeake Bay
watershed should be required to

implement and achieve the Bay clean

up plan.

The comment suggests that MS4 permittees be
required to achieve the goals of the Tributary
Strategies, which are the clean-up plan for Virginia's
rivers and the Chesapeake Bay. The Strategies
contain within them goals much broader than regulated
MS4 discharges, such as goals for agriculture and point
sources. The General Permit cannot require the
attainment of all of these goals.
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With regard to the inclusion of specific Tributary
Strategy goals as “an equivalent analysis” to a Total
Maximum Daily Load (TMDL), see note #3 below.

176

See commentor
list at end of
document

Require those localities that release
runoff to “impaired” or dirty waters
monitor their runoff to assess their
progress.

The General Permit requires monitoring. Monitoring
does not always include chemical analysis; as
explained by 64 FR 68769 (December 8, 1999), EPA
does not anticipate “end of pipe” monitoring
requirements for regulated small MS4s. Monitoring
required by the General Permit includes outfall
reconnaissance procedures when a TMDL wasteload
allocation (WLA) has been assigned to the MS4
(4VAC50-60-1240, Section | (B)(5)); evaluation
(including sampling) of all properties owned or operated
by the MS4 operator for potential sources of pollutants
identified in a WLA (4VAC50-60-1240, Section | (B)(6));
evaluation components in the six minimum control
measures contained in 4VAC50-60-1240, Section I,
including evaluation of public outreach and education
BMPs under minimum control measure 1 of 4VAC50-
60-1240, Section Il, procedures to detect illicit
discharges under minimum control measure 3 of
4VAC50-60-1240, Section Il, requirements for
monitoring compliance under minimum control
measures 4 and 5 (construction site stormwater runoff
control and post-construction stormwater management
in new development and redevelopment), and
requirements for evaluation of pollution prevention/good
housekeeping BMPs under minimum control measure 6
of 4VAC50-60-1240, Section II; and the annual and
permit cycle evaluations required by 4VAC50-60-1240,
Section Il (E).
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NOTES REFERENCED IN AGENCY RESPONSES TO PUBLIC COMMENTS

NOTE #1

Should the Small MS4 General Permit contain numeric effluent limits?

Several public comments received argued that numeric effluent limits should be included in, and
enforceable under, the General Permit. It is argued that including these limits would align the General
Permit with other NPDES (VPDES) permits, and bring it into compliance with requirements of state and
federal regulations. It is also argued that inclusion of numerical limits in the permit is a more assured
method for meeting water quality standards because the efficiency of many BMPs used by MS4s is
unproven, that MS4 documentation of individual BMP performance is lacking, and that the presence of a
TMDL indicates waters are still in fact impaired.

Response:

Based on the Clean Water Act and its regulations and EPA guidance, the Department believes that
numeric effluent limits, whether in a TMDL or non-TMDL situation, are inappropriate for inclusion in the
General Permit. Rather, an iterative BMP management program designed to reduce the discharge of
pollutants to the maximum extent practicable, to protect water quality, and to satisfy appropriate water
quality requirements of the Clean Water Act is a more appropriate effluent limitation.

The current language of the General Permit specifies that “[ijmplementation of best management
practices consistent with the provisions of the MS4 Program required pursuant to this section constitutes
compliance with the standard of reducing pollutants to the ‘maximum extent practicable’, protects water
quality in the absence of a TMDL wasteload allocation and provides for reasonable further progress
toward attainment of applicable water quality standards,” and requires a heightened BMP implementation
scheme when a TMDL wasteload has been allocated to an MS4. The following sources support the
Department’s position:

e The Clean Water Act does not require numeric effluent limitations.
Section 301 of the CWA requires that discharger permits include effluent limitations necessary to
meet State or Tribal WQS. Section 502 defines "effluent limitation" to mean any restriction on
guantities, rates, and concentrations of constituents discharged from point sources. The CWA
does not say that effluent limitations need be numeric. As a result, EPA and States have
flexibility in terms of how to express effluent limitations.
EPA Interim Permitting Approach for Water Quality-Based Effluent Limitations
in Storm Water Permits (issued August 1, 1996 and published at 61 FR 43761 (November 26,
1996).

e ...narrative effluent limitations requiring implementation of best management practices (BMPSs)
are generally the most appropriate form of effluent limitations when designed to satisfy
technology requirements (including reductions of pollutants to the maximum extent practicable)
and to protect water quality. 40 CFR 122.34(a).

e EPA has, through regulation, interpreted the statute to allow for non-numeric limitations (e.g.,
"best management practices" or BMPs, see 40 CFR 122.2) to supplement or replace numeric
limitations in specific instances that meet the criteria specified at 40 CFR 122.44(k). This
regulation essentially codifies a court case addressing stormwater discharges. NRDC v. Costle,
568 F.2d 1369 (D.C. Cir. 1977). In that case, the Court stated that EPA need not establish
numeric effluent limitations where such limitations were infeasible.
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Regardless of the basis for the development of the effluent limitations (whether designed to
implement the six minimum measures or more stringent or prescriptive limitations to protect water
quality), EPA considers narrative effluent limitations requiring implementation of BMPs to be the
most appropriate form of effluent limitations for MS4s. CWA section 402(p)(3)(b)(iii) expresses a
preference for narrative rather than numeric effluent limits, for example, by reference to
“management practices, control techniques and system, design and engineering methods, and
such other provisions as the Administrator or the State determines appropriate for the control of
such pollutants.” 33 U.S.C. 1342(p)(3)(B)(iii). EPA determines that pollutants from wet weather
discharges are most appropriately controlled through management measures rather than end-of-
pipe numeric effluent limitations. As explained in the Interim Permitting Policy for Water Quality-
Based Effluent Limitations in Storm Water Permits, issued on August 1, 1996 [61 FR 43761
(November 26, 1996)], EPA believes that the currently available methodology for derivation of
numeric water quality-based effluent limitations is significantly complicated when applied to wet
weather discharges from MS4s (compared to continuous or periodic batch discharges from most
other types of discharge). Wet weather discharges from MS4s introduce a high degree of
variability in the inputs to the models currently available for derivation of water quality based
effluent limitations, including assumptions about instream and discharge flow rates, as well as
effluent characterization. In addition, EPA anticipates that determining compliance with any such
numeric limitations may be confounded by practical limitations in sample collection. In the first two
to three rounds of permit issuance, EPA envisions that a BMP-based storm water management
program that implements the six minimum measures will be the extent of the NPDES permit
requirements for the large majority of regulated small MS4s. Because the six measures
represent a significant level of control if properly implemented, EPA anticipates that a permit for a
regulated small MS4 operator implementing BMPs to satisfy the six minimum control measures
will be sufficiently stringent to protect water quality, including water quality standards, so that
additional, more stringent and/or more prescriptive water quality based effluent limitations will be
unnecessary. 64 FR 68753 (December 8, 1999) (emphasis added).

“...in light of 33 U.S.C. §1342(p)(3)(B)(iii), EPA recommends that for NPDES-regulated municipal
and small construction storm water discharges effluent limits should be expressed as best
management practices (BMPs) or other similar requirements, rather than as numeric effluent
limits. See Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm
Water Permits, 61 FR 43761 (Aug. 26, 1996). The Interim Permitting Approach Policy recognizes
the need for an iterative approach to control pollutants in storm water discharges. Specifically, the
policy anticipates that a suite of BMPs will be used in the initial rounds of permits and that these
BMPs will be tailored in subsequent rounds.” EPA Memorandum, “Establishing Total Maximum
Daily Load (TMDL) Wasteload Allocations (WLAs) for Storm Water Sources and NPDES Permit
Requirements Based on Those WLAs.” (November 22, 2002).

EPA's policy recognizes that because storm water discharges are due to storm events that are
highly variable in frequency and duration and are not easily characterized, only in rare cases will
it be feasible or appropriate to establish numeric limits for municipal and small construction storm
water discharges. The variability in the system and minimal data generally available make it
difficult to determine with precision or certainty actual and projected loadings for individual
dischargers or groups of dischargers. Therefore, EPA believes that in these situations, permit
limits typically can be expressed as BMPs, and that numeric limits will be used only in rare
instances. EPA Memorandum, “Establishing Total Maximum Daily Load (TMDL) Wasteload
Allocations (WLAs) for Storm Water Sources and NPDES Permit Requirements Based on Those
WLAs.” (November 22, 2002) (emphasis added).

The policy outlined in this memorandum affirms the appropriateness of an iterative, adaptive
management BMP approach, whereby permits include effluent limits (e.g., a combination of
structural and non-structural BMPs) that address storm water discharges, implement mechanisms
to evaluate the performance of such controls, and make adjustments (i.e., more stringent controls
or specific BMPs) as necessary to protect water quality. This approach is further supported by the
recent report from the National Research Council (NRC), Assessing the TMDL Approach to
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Water Quality Management (National Academy Press, 2001). The NRC report recommends an
approach that includes “adaptive implementation,” i.e., “a cyclical process in which TMDL plans
are periodically assessed for their achievement of water quality standards” . . . and adjustments
made as necessary. NRC Report at ES-5. EPA Memorandum, “Establishing Total Maximum
Daily Load (TMDL) Wasteload Allocations (WLAs) for Storm Water Sources and NPDES Permit
Requirements Based on Those WLAs.” (November 22, 2002). See also 64 FR 68788.

e This approach is consistent with the BMP approach utilized by DEQ in its industrial stormwater
permitting program. DEQ VPDES Permit Manual-Section IN-4.

NOTE #2

Should the Small MS4 General Permit contain requirements for operators to address impaired
waters in the absence of a TMDL?

Public comments requested that the General Permit be amended to include requirements for MS4s to
address impaired waters and water quality standards violations even in the case that no TMDL has yet
been established for the affected water. These comments cite 40 CFR § 122.4(d), which specifies that
“[n]o permit may be issued...[w]hen the imposition of conditions cannot ensure compliance with the
applicable water quality requirements of all affected States,” and 40 CFR § 122.44(b)(1), which requires
that each NPDES permit contain effluent limitations under sections 301, 302, 303, 307, 318 and 405 of
the Clean Water Act.

Response:

In accordance with the Clean Water Act, the General Permit requires that operators of small MS4s
develop an MS4 program that accounts for receiving water quality through the iterative process. Among
other objectives, this process is intended to ensure compliance by the operator with water quality
standards. The current language of the General Permit additionally specifies that “[iimplementation of
best management practices consistent with the provisions of the MS4 Program required pursuant to this
section constitutes compliance with the standard of reducing pollutants to the ‘maximum extent
practicable’ and protects water quality in the absence of a TMDL wasteload allocation and ensures
compliance by the operator with water quality standards.” The Department believes that this approach is
an appropriate level of consideration to be given to impaired waters until such time as a TMDL is
developed. The following sources support the Department’s position:

e Section 402(p)(3)(B) of the Clean Water Act specifically relates the requirements for MS4
discharges. That section requires that controls be employed to “...reduce the discharge of
pollutants to the maximum extent practicable, including management practices, control
technigues and system, design and engineering methods, and such other provisions as the
Administrator or the State determines appropriate for the control of such pollutants.”

e EPA’'s 1996 Interim Permitting Policy describes how permits would implement an iterative
process using BMPs, assessment, and refocused BMPs, leading toward attainment of water
quality standards. The ultimate goal of the iteration would be for water bodies to support their
designated uses. EPA believes this iterative approach is consistent with and implements section
301(b)(1)(C), notwithstanding the Ninth Circuit’s interpretation. As an alternative to basing these
water quality based requirements on section 301(b)(1)(C), however, EPA also believes the
iterative approach toward attainment of water quality standards represents a reasonable
interpretation of CWA section 402(p)(3)(B)(iii). For this reason, today’s rule specifies that the
“compliance target” for the design and implementation of municipal storm water control programs
is “to reduce pollutants to the maximum extent practicable (MEP), to protect water quality, and to
satisfy the appropriate water quality requirements of the CWA.” The first component, reductions
to the MEP, would be realized through implementation of the six minimum measures. The second
component, to protect water quality, reflects the overall design objective for municipal programs
based on CWA section 402(p)(6). The third component, to implement other applicable water
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quality requirements of the CWA, recognizes the Agency'’s specific determination under CWA
section 402(p)(3)(B)(iii) of the need to achieve reasonable further progress toward attainment of
water guality standards according to the iterative BMP process, as well as the determination that
State or EPA officials who establish TMDLs could allocate waste loads to MS4s, as they would to
other point sources. 64 FR 68754 (December 8, 1999) (emphasis added).

o EPA envisions application of the MEP standard as an iterative process. MEP should continually
adapt to current conditions and BMP effectiveness and should strive to attain water quality
standards. Successive iterations of the mix of BMPs and measurable goals will be driven by the
objective of assuring maintenance of water quality standards. If, after implementing the six
minimum control measures there is still water quality impairment associated with discharges from
the MS4, after successive permit terms the permittee will need to expand or better tailor its BMPs
within the scope of the six minimum control measures for each subsequent permit. EPA envisions
that this process may take two to three permit terms. 64 FR 68731 (December 8, 1999).

e EPA has determined that water quality-based controls, implemented through the iterative
processes, are appropriate for the control of pollutants and will result in reasonable further
progress towards attainment of water quality standards. 64 FR 68731 (December 8, 1999).

e EPA strongly recommends that until the evaluation of the storm water program in § 122.37
(December 10, 2012), no additional requirements beyond the minimum control measures be
imposed on requlated small MS4s without the agreement of the operator of the affected small
MS4, except where an approved TMDL or equivalent analysis provides adequate information to
develop more specific measures to protect water quality. 40 CFR 122.34(e)(2); 4VAC50-60-
400(D)(2)(H(5)(b). See also 64 FR 68788 (December 8, 1999) (emphasis added).

e The regulations require that “[yJou must comply with any more stringent effluent limitations in your
permit, including permit requirements that modify, or are in addition to, the minimum control
measures based on an approved total maximum daily load (TMDL) or equivalent analysis. The
permitting authority may include such more stringent limitations based on a TMDL or equivalent
analysis that determines such limitations are needed to protect water quality. 40 CFR
122.34(e)(1). 4VAC50-60-400(D)(2)(f)(5)(a) (emphasis added).

NOTE #3

Do the Tributary Strategies constitute an “equivalent analysis” to a TMDL, and should they be
included within the requirements of the General Permit?

Comments were received requesting that the General Permit require that MS4 operators attain pollutant
reduction goals established in the Tributary Strategies. In response to a regulatory section which
provides that no requirements beyond the six minimum control measures be imposed upon MS4s except
in the case of an established TMDL “or an equivalent analysis,” it was argued by some commentors that
the Tributary Strategies constitute “an equivalent analysis” to a TMDL.

Response:

While the Department recognizes the Tributary Strategies and the implementation of the General Permit
will contribute to the achievement of Strategy goals, it is not believed that the Strategies constitute “an
equivalent analysis” to a TMDL sufficient to impose the reductions contemplated by the input deck to MS4
operators. While the Tributary Strategies set forth pollutant reduction goals on a watershed basis, a
TMDL wasteload allocation (WLA) is discharger-specific, a necessary feature for equitable application of
reduction goals to the wide variety of MS4 operators that will be covered by the General Permit. Further,
the input deck of the Tributary Strategies does not account for many of the BMPs that are employed by
MS4s, thus further complicating any attempt at equating it with a TMDL WLA. Points of further
explanation of the Department’s position include:
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“Total Maximum Daily Loads” or “TMDLs" are total amounts of a pollutant that can be assimilated
into a receiving water without causing a violation of Water Quality Standards. 40 CFR 130.2
defines a “Total Maximum Daily Load” as “[tjhe sum of the individual WLAs (wasteload
allocations) for point sources and LAs (load allocations) for nonpoint sources and natural
background. If a receiving water has only one point source discharger, the TMDL is the sum of
that point source WLA plus the LAs for any nonpoint sources of pollution and natural background
sources, tributaries, or adjacent segments. TMDLs can be expressed in terms of either mass per
time, toxicity, or other appropriate measure. If Best Management Practices (BMPs) or other
nonpoint source pollution controls make more stringent load allocations practicable, then
wasteload allocations can be made less stringent. Thus, the TMDL process provides for nonpoint
source control tradeoffs.”

A “wasteload allocation (WLA)” is defined as “[t]he portion of a receiving water’s loading capacity
that is allocated to one of its existing or future point sources of pollution. WLAs constitute a type
of water quality-based effluent limitation.” 40 CFR 130.2 (emphasis added).

The Tributary Strategies are the first step in meeting the necessary reductions of nutrients and
sediments called for in the multi-state effort to improve our waters proposed in the Chesapeake
Bay Agreement of 2000. The strategies themselves point out that they must “have the flexibility
to address real world issues, not just the issues raised by the Chesapeake Bay Program model.”
It is expected that we will “learn more in the future and we will continue to refine our strategies to
account for new knowledge, emerging technologies and changing conditions.” Commonwealth of
Virginia Chesapeake Bay Nutrient and Sediment Reduction Tributary Strategy, January 2005,
cover letter from Sec. W. Tayloe Murphy.

The Tributary Strategies approach needed nutrient reductions on a watershed basis. While the
Tributary Strategies do further make allocations to individual significant point source dischargers,
they do not make any specific allocations for individual MS4 dischargers.

MS4 dischargers covered by the General Permit range in size from individual state and local
agencies and institutions (e.g., schools, hospitals, community colleges, VDOT), to small towns
(such as Bridgewater, Herndon, and Ashland) to counties (including Albemarle, York, and
Stafford) to large cities (including Richmond, Alexandria, Charlottesville, Lynchburg, Suffolk and
Harrisonburg). This great variance in MS4 type and size does not allow for an equitable
distribution of watershed-wide reduction goals to be made among specific MS4 dischargers.

The General Permit will contribute to the overall achievement of the goals of the Tributary
Strateqgies. Strategy 3 is the “Consolidation and Strengthening of the Virginia Stormwater
Management Program,” and Strategy 4 is “Enhancing the Implementation of the Erosion and
Sediment Control Program.”

The General Permit cannot address the Tributary Strategies “input deck” in its current form, as
the input deck does not account for many of the BMPs included in the six minimum control
measures, which include: Public Education and Outreach on Stormwater Impacts, Public
Involvement/Participation, lllicit Discharge Detection and Elimination, Construction Site
Stormwater Runoff Control, Post-Construction Stormwater Management in New Development
and Redevelopment, and Pollution Prevention/Good Housekeeping for Municipal Operations.
Many of the other BMPs contained in the input deck are not applicable to the General Permit.
See 40 CFR 122.34(b), 4VAC50-60-400.
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Department of Conservation and Recreation Responses to EPA Comments of December 21,
2007 on the Proposed Virginia Stormwater Management Program (VSMP) General Permit

for the Discharge of Stormwater from Small Municipal Separate Storm Sewer Systems

1.

10.

11.

Include a definition for LID: while it is believed that adding a definition for LID to the
stormwater regulations is beyond the scope of this regulatory action, a definition may be
added by the technical advisory committee that is working on a separate regulatory action
dealing with Parts 1l and 111 (stormwater technical criteria and local programs) of the
regulations. Senate Bill 378, passed by the 2008 Virginia General Assembly, expands the
Board’s authority to require the implementation of LID and this new legislation will
likewise be considered during the Part 1I/111 regulatory process. Finally, it is of note that
the term “LID” has been removed from the revised General Permit, and other language
substituted in its place. (p. 11 of the 12-21-07 EPA general permit regulation markup
comments to DCR)

Definition of “operator” is confusing when applied to the MS4 scenario: an amendment
has been made to the definition to attempt clarification. (p. 17).

Addition of “owner or” to the definition of the term “permittee” as it applies to
construction sites: may be an appropriate suggestion for the Part 11/I11 TAC to consider,
but is beyond the scope of this regulatory action. (p. 18).

Note that “sewage from vessels” is under consideration for permitting by EPA: noted, no
change needed at this time. (p. 19)

Changes to definition of “small construction activity”: again, may be an appropriate
consideration for the Part 11/111 TAC, but beyond the scope of this MS4 regulation. (p.
24)

Changes to “stormwater discharges associated with large construction activity” and
“stormwater discharges associated with small construction activity”: again, not
appropriate for this action. Could consider in Part 11/I11 TAC. (p. 26-27)

Amendment to definition of “Total Maximum Daily Load”: amendment was made. (p.
30)

Change definition of “water quality standards” to align with DEQ regulations: definition
has been changed. (p. 32)

Add “WLA” in two places in 4VAC50-60-1210(A)(5)(b): this addition would not make
sense, as “wasteload allocations” is included in the current sentence. Also, the language
as it exists now is verbatim of 40 CFR 122.32(e)(2); the suggestion would vary the
language from the CFR. (p. 36)

Add “or the discharge of nutrients” to 4VAC50-60-1220(C)(3): This amendment would
vary the language of this subsection from that contained in 40 CFR 122.34(D)(3)(iii) and
would appear to give the ability to discharge nutrients without concern in areas that have
not been designated by the operator, the State Water Control Board, or the Soil and Water
Conservation Board. It has not been included. (p. 38)

Change, “registration statement” to “application for coverage” in 4VAC50-60-1230(B):
although the suggestion may not harm the regulations, the term “registration statement” is
commonly known in VA as the method by which applicants apply for coverage under a
general permit. It is believed that changing the terminology in this case would serve to
confuse permittees without effecting any substantive improvement. It is preferred that
the term “registration statement” be retained. (p. 40)
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Add “structural and nonstructural” in front of “best management practices” in 4VAC50-
60-1230(B)(7)(a), and note that the list specified by that section should include activities
and a schedule for implementation: the definition of “best management practices”
contained in 4VAC50-60-10 expressly includes “...both a structural and nonstructural
practice”, and it is believed that the suggested addition is not necessary. Additionally,
subdivision (a)(i) already requires a list of existing schedules necessary for BMP
implementation, and subdivision (c) of 4VAC50-60-1230(B)(7) already requires an
implementation schedule for implementation of new BMPs. It is believed that the
comment is addressed by existing language. (p. 42).

Add “discharge characterization as described in 40 CFR 122.26(d)(1)(iv) and 122.33” to
a new section numbered 4VAC50-60-1230(B)(7)(e): By its own language, 40 CFR
122.26(d)(1)(iv) is limited in application to large and medium MS4s. This general permit
is applicable only to small MS4s. It is believed that all requirements of 40 CFR 122.33
are met by the existing language in the general permit. Additionally, it is believed that an
EPA Region 1 general permit for small MS4s does not include the requirements of 40
CFR 122.26(d)(1)(iv). (p. 43).

Add “stormwater” to 4VAC50-60-1240: this amendment is believed to be contrary to the
portions of the permit that do reach nonstormwater discharges, including 4VAC50-60-
1240(B)(3)(c), which is found on page 58 of the EPA comment draft. (p. 45).

Substitute the term “permittee” for “operator” in section I, 4VAC50-60-1240(A) and
throughout the general permit: it is believed that the amendments made to the definition
of the term “operator” in response to a separate EPA comment address the concerns that
gave rise to the suggested substitution. Usage of the term “operator” has been retained.
(p. 45 and others).

Add “into waters of the US” to section I, 4VAC50-60-1240(A): the term “surface
waters”, as defined in 4VAC50-60-10, has the same definition as “waters of the US” is
given in the CFR. The suggestion has been incorporated, however, the term “surface
waters” has been utilized to maintain consistency with the remainder of the general
permit. (p. 46).

Add “in or” to the sentence including *..out of compliance” in section I, 4VAC50-60-
1240(B): the suggested language has been added. (p. 47).

Delete “A TMDL is prepared where the waterbody is impaired” from section I,

4V AC50-60-1240(B): the language requested to be deleted is not included in the
proposed general permit regulation. It is believed that this may have been a suggestion
from another EPA staff member? (p. 47)

Add “WLA” in section I, 4VAC50-60-1240(B)(1): the suggested language has been
added. (p. 47).

Add “WLA” in section I, 4VAC50-60-1240(B)(2)(c): the suggested language has been
added. (p. 48).

Require that a revised local ordinance be adopted by a date certain in section I, 4VAC50-
60-1240(B)(2)(c): it is not believed that authority exists within the CFR or the Virginia
Stormwater Management Regulations to require specific dates for the adoption of an
ordinance. Additionally, the adoption of a uniform date to be applied to all permittees is
believed to be inappropriate. (p. 48).
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22,

23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

Add a paragraph (d) to section I, 4VAC50-60-1240(B)(2): the intent of the suggested
paragraph has been added to subsections a, b, and c. This is believed to address the
concern raised, though without adding a paragraph. (p. 48).

Add “to reduce the discharge...to an amount consistent...” to section I, 4VAC50-60-
1240(B)(3) [now (B)(2)(d)]: A November 22, 2002 memorandum from US EPA entitled
“Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations (WLAS) for
Storm Water Sources and NPDES Permit Requirements Based on Those WLAS”
specifies that “EPA expects that most WQBELSs for NPDES-regulated municipal and
small construction storm water discharges will be in the form of BMPs, and that numeric
limits will be used only in rare instances.” The requirement to meet an amount is, in
essence, a numeric effluent limitation. It is believed that this would be contrary to EPA’s
own permitting guidance. (p. 48-49).

Relocate/add a paragraph (a) to section I, 4VAC50-60-1240(B): it is believed that the
current location of the subject paragraph is logically correct, and that relocating it would
serve to confuse permittees without any substantive gain. Pursuant to the discussion in
comment 23 above, use of the term “amount” is believed to be inappropriate. (p. 50-51)
Add “to attain compliance with WQS” to Section 1l, 4VAC50-60-1240(A): the language
“to ensure compliance by the operator with water quality standards” has been added. It is
believed that this meets the intent of the comment. p. 52).

Change “appropriate” to “applicable” in Section Il, 4VAC50-60-1240(A): 40 CFR
122.34 states, “...and to satisfy the appropriate water quality requirements of the CWA.”
The original language has been retained. (p. 52).

Delete a sentence explaining why narrative effluent limits are appropriate in Section 11,
4VAC5H0-60-1240(A): the sentence has been deleted. (p. 52).

Add “Complete and timely...” to a sentence in Section Il, 4VAC50-60-1240(A): as BMP
implementation and refinement will be a repetitive and ongoing process, it is believed
that the suggested language may cause confusion. In addition, the permittee is free to
change BMPs in order to accomplish the objectives of the program when it is believed
that current BMPs are not adequate. See Federal Register, Vol. 64, no. 235, page 68762
(December 8, 1999). (p. 52).

Add “...and attains compliance with WQS” to a sentence in Section 11, 4VAC50-60-
1240(A): the language “ensures compliance by the operator with water quality standards”
has been added. It is believed that this meets the intent of the comment. (p. 52).
Remove the requirement for MS4 maps from Section 11, 4VAC50-60-1240(B)(3)(b): it is
recognized that MS4 maps were required to be developed during the first permit cycle.
However, it continues to be possible that new systems needing permit coverage will be
(and are being) discovered. Therefore, in order for the permit to be applicable to first-
time permittees, the original language has been retained. (p. 56).

Strike “impaired” in Section Il, 4VAC50-60-1240(B)(3)(b): language has been added to
the referenced sentence to clarify that all waters must be mapped. It is believed that this
new language accomplishes the goals of the comment. The requirement for additional
notation of impaired waters has also been retained. (p. 56).

Reinstate language related to public/employee/business knowledge of hazards associated
with illegal discharges: this language was not deleted in the proposed permit; rather, it
was relocated to the section dealing with Public education and outreach on stormwater
impacts (minimum control measure 1). It remains in that section. (p. 57).
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33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

46.

47.

Substitute “a MS4 program” for “procedures” in minimum control measure 4
(construction site stormwater runoff control): the term, “MS4 program” is defined in
section 10 of the regulations to describe the entire program than a MS4 implements to
meet permit conditions. It is believed that the goal of the comment was to achieve
clarity; however, using the selected term would not accomplish that here. (p. 58).
Consider adding a statement encouraging the use of LID in minimum control measure 4
(construction site stormwater runoff control): the requested language has been added in
subsection (a)(2) of minimum control measure 4. (p. 59).

Substitute “a MS4 program” for “procedures” in minimum control measure 4
(construction site stormwater runoff control): the term, “MS4 program” is defined in
section 10 of the regulations to describe the entire program than a MS4 implements to
meet permit conditions. It is believed that the goal of the comment was to achieve
clarity; however, using the selected term would not accomplish that here. (p. 59).

Add “owners/” to (a)(2) of minimum control measure 4: the requested addition has been
made. (p.59).

Reinstate “appropriate erosion and sediment control best management practices...” in
(@)(2) of minimum control measure 4: the language has been reinstated. (p. 59).

Add “owners/” to (a)(2) of minimum control measure 4: the requested addition has been
made. (p. 60).

Add “owners/” to (a)(3) of minimum control measure 4: the requested addition has been
made. (p. 60).

Add “owners/” to (b) of minimum control measure 4: the requested addition has been
made. (p. 61).

Reinstate the word “regulatory” in (b)(2) of minimum control measure 4: the requested
change has been made. (p. 62)

Add “owners/” to (b)(3) of minimum control measure 5: the requested addition has been
made. (p. 62).

Add “track the total percentage and size of impervious cover added or reduced as part of
the development activity” as subdivision (8) in subsection (b) of minimum control
measure 5: the requested addition has not been made. Tracking this information would
be onerous to permittees and would provide little benefit to the MS4 program, especially
given that development sites will be treated by stormwater management facilities, which
are required to be tracked. (p. 63).

Add “consistent with the MS4 Program Plan” to minimum control measure 6: the
requested addition has been made. (p. 64).

Add “and waters of the United States” to (a)(1) of minimum control measure 6: the
language “and receiving surface waters” has been added. This language maintains
consistency throughout the permit. (p. 65).

Consider adding a requirement to implement integrated pest management strategies in
(@)(5) of minimum control measure 6: this addition would impose requirements beyond
what is stated in the CFR. It has not been included. (p. 65).

Add back in the “qualifying local program” title in (C): while it is true that “qualifying
local program” is the title used by the CFR, the revised Virginia Stormwater Management
regulations are likely to use that terminology to describe a locality-run stormwater
management program. MS4 localities are one group of localities that will be required to
adopt a “qualifying local program” pursuant to the revised regulations. Using the same
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48.

49.

50.

51.

52.

53.

54.

55.

56.

title here will cause confusion for permittees. While the title is changed, the majority of
the language and its substance remains consistent with what is specified in the CFR. The
language has not been reinstated. (p. 65-66).

Add a subdivision (2) describing recordkeeping requirements to (E)(1): the requested
addition has been made. (p. 68).

Consider adding items contained in PA requirements to annual reporting requirements:
items (1)-(4) are required by the current language of the permit in subsection (j)
immediately above the suggestion. Items (5) and (6) are currently required by (E)(3)(a).
Item (7) is included in (d) immediately above the suggestion, as it has been amended.
Items (8)-(10) are currently required by (b), (c), and (d) immediately above the
suggestion. (p. 69-71).

Add “as defined herein” to (H) in Conditions Applicable to All VSMP Permits: the
requested addition has been made. (p. 75).

Consider moving paragraph (1)(4) in Conditions Applicable to All VSMP Permits to the
section dealing with permit applications: the intent of this paragraph is to deal with
incorrect information submitted pursuant to all permit requirements, and not just permit
applications. The language of the paragraph has been amended to remove the
specification that it applies only to permit applications. (p. 78).

Add “...or section 311 of the Clean Water Act” to (P) under Conditions Applicable to All
VSMP Permits: the requested addition has been made. (p. 82).

Add “...or sludge use or disposal” to (S) under Conditions Applicable to All VSMP
Permits: this MS4 permit does not authorize the use or disposal of sludge, and sludge
requirements are not applicable to the permit. The requested addition has not been made.
(p. 83).

Ensure consistency in meaning of the term “bypass” in (U) of Conditions Applicable to
All VSMP Permits: the definition used in this subsection is exactly the same as that set
forth in 4VAC50-60-10, and a citation to that section has been added. (p. 83).

Add “as defined in 4VAC50-60-10" to the definition of upset in (V) of Conditions
Applicable to All VSMP Permits: the requested addition has been made. (p. 85).

Add a statement concerning what is not an upset to (V) of Conditions Applicable to All
VSMP Permits: the requested addition has been made. (p. 85).
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Department of Conservation and Recreation Responses to EPA Comments of April 21,
2008 on the Draft Final Virginia Stormwater Management Program (VSMP) General
Permit for the Discharge of Stormwater from Small Municipal Separate Storm Sewer
Systems

1. EPA continues to recommend that the use of low impact development (LID) techniques
be advocated in the general permit. An EPA sponsored stormwater fact sheet,
Incorporating Environmentally Sensitive Development Into Municipal Stormwater
Programs, that was jointly developed by EPA and Region Il states could be used as a
resource or reference document. (Page 11 of the March 23, 2008 draft final version)

Low Impact Development/Environmental Site Design is a major component of the regulatory
action currently underway to revise Parts I/1I/111/X111 of the Virginia Stormwater Management
Program regulations. That action is believed to be the proper place to fully deal with this
concept. The General Permit does incorporate LID concepts, specifically in Minimum Control
Measures 4 (construction site stormwater management) and 5 (post construction stormwater
management in new development and redevelopment).

2. The word “strive” in the sentence above should be removed. The MEP portion of the
standard applies to the six minimum control measures and does not remove the CWA
requirement to achieve WQS. (Page 12)

The requested change has been made.

3. The sentence above should be replaced with the following, “The operator must certify to
the board that the construction activity will take place and discharges of pollutants from
the site are consistent with the assumptions and requirements of the TMDL.” (Page 25)

The definition requested to be amended is not germane to the current regulatory action and the
requested change has not been made. The request will be reviewed, however, in the current
regulatory action to modify Parts I/1I/111/X111 and/or in a current regulatory action to modify the
General Permit for Discharges of Stormwater Associated with Construction Activities.

4. Where the operator has identified program weaknesses, we suggest that the time table for
revision of ordinances and legal authorities should be a maximum duration of two years
from the identification of the deficiency. (Page 48)

The requested change has been made.
5. The sentence above should read, “For properties where there is found to be a discharge of
the pollutant identified in the WLA, the operator shall implement a schedule to achieve
the WLA in a manner consistent with the approved TMDL”. (Page 51)
This condition addresses individual properties and not the entire MS4 system as a whole. It

would not be appropriate to require the WLA to be met by reductions achieved on a single site.
The recommended amendment has not been made.
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6. The above section Il A. should read, “The operator of a regulated small MS4 must
develop, implement, and enforce a MS4 Program designed to reduce the discharge of
pollutants from the regulated small MS4 to the maximum extent practicable (MEP), to
protect water quality, and to satisfy to appropriate water quality requirements of the
Clean Water Act. The MS4 Program must include the minimum control measures
described in paragraph B of this section.

Where TMDL WLA'’s or other water quality based permit limits are imposed, additional
control measures beyond the minimum control measures will also be required.

The requirements of this section and those special conditions set out in Section 1 B. also
apply where a WLA is applicable.” (Page 54)

The requested amendment has not been made. The language in this section that creates the
difference between the current language and much of that suggested by the latest EPA comments
was in fact inserted to address earlier EPA comments on the permit. Following conversations
with EPA on this item, DCR feels that the existing language of this section and the permit
overall, adequately addressed the points being raised in this comment.

7. We understand that tracking the acreage of land developed using LID practices is not
required. However, it would be to the MS4 community’s advantage to have a record of
preventative measures or restoration practices (such as reduction or minimization of
impervious cover). We suggest that the sentence above be retained. (Page 64)

See the response to comment 1 above. Until LID practices are defined, it will not be possible for
permittees to uniformly track those practices.

8. The removed portions of sections (a) through (f) above are important to ensure adequate
long term operation and maintenance of BMPs as recommended by Federal regulations at
122.34(b)(5)(c) and should be returned. (Page 65)

The information that is deleted in this section will be reported by permittees in accordance with
requirements that will be set forth for local stormwater management programs by the current
regulatory action that is revising Parts I/11/111/XI11 of the Virginia Stormwater Management
regulations. The desire is to eliminate duplicate reporting while still requiring summary
information to be reported pursuant to the MS4 permit. The requested amendment has not been
made.

9. The above passage should read, “As part of this evaluation, the operator shall evaluate the
effectiveness of BMPs in addressing discharges into waters that are identified as impaired
in the Virginia 305(b)/303(d) Water Quality Assessment Integrated Report.” We assume
that during the life of this permit cycle, at least one new Report will replace the 2006
report. (Page 69)

62



The requested amendment has been made with the exception of the removal of “2006” as a
qualifier to the 305(b)/303(d) report. The administrative law of Virginia prohibits regulations
from incorporating references for future, undeveloped documents. A reference to a specific,
existing document is required, and if a new report is issued, the permit will need to be reopened
if an updated reference is desired.
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